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INTRODUCTION

is the eighth in a series of volumes which brings together, in

a comprehensive collection, the significant modern rulings of
Speakers of the House of Commons. Earlier volumes contained the decisions
of Speakers Lucien Lamoureux (1966-1974), James Jerome (1974-1979),
Jeanne Sauvé (1980-1984), Lloyd Francis (1984), John Bosley (1984-1986),
John A. Fraser (1986-1994) and Gilbert Parent (1994-2001). The present
volume contains 228 decisions from the period 2001 to 2011 during which
Mr. Speaker Milliken presided over the House.

T HE SELECTED DECISIONS OF SPEAKER PETER MILLIKEN

Mr. Speaker Milliken was first elected to Parliament in 1988 and was
re-electedin 1993, 1997,2000, 2004, 2006, and 2008. He was first elected Speaker
of the House in late January 2001, at the beginning of the Thirty-Seventh
Parliament, the third Speaker to be elected by secret ballot of his peers. He
was re-elected Speaker three times—a record—at the beginning of the
Thirty-Eighth (2004), Thirty-Ninth (2006), and Fortieth (2008) Parliaments. It
is worthy of note that in the Thirty-Ninth and Fortieth Parliaments, he became
only the second Speaker elected from an opposition party, the other being
Mr. Speaker Jerome. On October 12, 2009, he became the longest-serving
Speaker of the House of Commons in our history.

Through numerous decisions and other interventions during the
Parliaments in which he served, Mr. Speaker Milliken gained a well-deserved
reputation for his procedural expertise and wisdom, and for interventions
characterized by an intelligent sense of humour. His rulings were widely
praised for their fairness.

During Mr. Speaker Milliken’s first term, several important changes
were made to the procedures of the House. Arguably, the most significant of
these accorded the Speaker broad discretion in the selection of motions in
amendment to bills at report stage. While serving three minority Parliaments,
he was obliged to exercise the casting vote of the Chair an unprecedented five
times. At the time of his retirement in 2011, a total of 15 casting votes had
occurred since Confederation. It was also over this lengthy period of minority
Parliaments, from 2004 to 2011, that his extensive procedural knowledge, fed by
his lifelong interest in the traditions and usages of the House, proved its worth.
He frequently navigated a careful course in the midst of partisan struggles
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that saw historic clashes between the Government and Opposition, often over
privilege matters. As in all of his rulings, Mr. Speaker Milliken’s focus was the
protection of the rights and privileges of the House and its Members.

With regard to the collective rights of the House, two prima facie questions
of privilege were especially significant to our understanding of those rights:
the first related to the House’s Order to produce documents relating to the
detention of combatants by Canadian Forces in Afghanistan and a second
regarding the Standing Committee on Finance’s Order for the production
of documents related to cost estimates for a variety of Government policy
initiatives. Events arising from the latter case subsequently led to the adoption
by the House, on March 25, 2011, of a motion of non-confidence in the
Government and the dissolution of the Fortieth Parliament.

Prior to the vote, the last over which Mr. Speaker Milliken would preside,
he was praised by Members from all sides of the House. The then Government
House Leader (John Baird) paid homage to Mr. Speaker Milliken’s career,
predicting that he would be remembered as perhaps “the best Speaker the
House of Commons has ever had.” The Leader of the Official Opposition
(Michael Ignatieff) at the time said of him, “Mr. Speaker, you have taught
us all, sometimes with a modest rebuke, sometimes with the sharp sting
of focused argument, to understand, to respect and to cherish the rules of
Canadian democracy, and for that your citizens will always hold you in highest
honour.”* The decisions published here are part of the legacy of a remarkable
speakership which will certainly continue to figure prominently in any history
of the House of Commons.

It is the purpose of this volume to present in structured form highlights
of Mr. Speaker Milliken’s outstanding procedural legacy. Each of the selected
decisions is presented here in a uniform format, that includes a brief account of
the procedural or political background surrounding the issue raised, followed
by a summary of the resolution of the matter. The entire text of the decision
as delivered by Mr. Speaker Milliken or one of his fellow Presiding Officers is
then presented, along with any necessary footnote references. Each decision
within a given chapter has a descriptive header which indicates the primary
procedural issue being decided; in some cases, a postscript explaining a
pertinent outcome or subsequent action is also included. The decisions are
grouped within 10 chapters, each of which begins with a brief introductory
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passage. In all but two of the chapters, the sequence of decisions is by order
of date delivered within groupings of like subject-matter headings. In the
remaining two chapters, the sequence is strictly chronological.

There are a number of search methods by which particular decisions
can be located. At the back, the volume contains both a chronological listing
of all decisions and a detailed analytical index. In addition, readers are
encouraged to refer to the introductions to the various chapters and to scan the
descriptive headers located at the top of each decision to determine whether
the subject matter or even a particular aspect of that subject matter would
encourage them to view the entire decision. It should be remembered that this
volume, like others in the series, represents a selection of key decisions. In
all, Mr. Speaker Milliken and his fellow Presiding Officers were required to
adjudicate on more than 900 occasions during the period of time covered by
this volume.

Many people have contributed to the completion of this volume. I would
like to acknowledge the roles played by Deputy Clerk Marc Bosc and Clerk
Assistant Bev Isles who led the project team with energy and grace. I wish to
recognize them and their team and to thank them for their professionalism and
their tireless efforts. In particular, I wish to acknowledge the contribution of
many procedural clerks, particularly in the Table Research Branch who, under
the guidance of the Deputy Principal Clerk, prepared the initial selection
and compilation of the rulings and undertook the revision, verification and
editing of the contents of this work. Special mention should also be made of
the assistance of Translation Services, along with Parliamentary Publications
and the publications team (with its Deputy Principal Clerk) who published
the text.

It was for me a privilege and a pleasure to work closely with
Mr. Speaker Milliken, first as Deputy Clerk and then as Clerk from 2005 to his
retirement. His knowledge of parliamentary procedure was encyclopedic and
he showed unstinting dedication to the institution of Parliament. But he was
no utopian theorist: Peter Milliken saw the Speaker as a servant of the House.
Elected to preside over the deliberations of the House, he knew he could only
do so while he enjoyed the trust of Members and the House’s confidence in the
fairness of his decisions. Most significantly, Mr. Speaker Milliken recognized
that the peculiar circumstances of minority parliaments left him to face
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challenges that most of his predecessors never had to deal with. Notably, he
faced challenges that emerged when, frustrated by the failure to find solutions to
political problems, Members tried to transform those problems into procedural
issues. Mr. Speaker Milliken faced those situations with clear-headed realism,
rendering, when necessary, decisions that sought to distinguish between the
political and the procedural, to leave each to its appropriate realm—always
with a view to protecting the primacy of Parliament.

Ottawa, 2013

Audrey O’Brien
Clerk of the House of Commons

1. Debates, March 25, 2011, p. 9266.
2. Debates, March 25, 2011, p. 9246.
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CHAPTER 1 — PARLIAMENTARY PRIVILEGE

Introduction

@( EMBERS OF PARLIAMENT individually and the House as a collectivity
enjoy certain rights and immunities without which Members could not
carry out their duties and the House could not fulfil its functions. These various
rights and immunities, while not admitting of ready classification, are referred to
as “parliamentary privilege”. Whenever Members feel that their rights as Members
have been infringed upon or that a contempt against the House has been committed,
they rise on a question of privilege to voice their complaints. In presenting their case,
Members are stating that the breach they are complaining of is of such importance
that it demands priority over all other House business. It is the role of the Speaker to
judge if that claim is well founded; that is, if on a prima facie basis, or as far as can be
judged by first disclosure, it deserves privileged consideration.

In order to assess the claim, the Speaker first hears a description of the problem
from the Member raising the question of privilege. Although not obliged to do so,
the Speaker may also hear comments from other Members, as Mr. Speaker Milliken
often did. While in theory, debate on a question of privilege properly begins only after
the Speaker has decided that a prima facie question of privilege exists, in practice,
there may be extensive discussion beforehand and, most often, the Speaker’s decision
determines the issue. Formal debate on a question of privilege properly begins only if
the Speaker has decided that a prima facie question of privilege exists. In reaching such
a decision, the Speaker reviews the facts and the arguments presented by Members,
as well as the relevant rules, authorities and precedents. The Speaker’s decision may
also consider factors other than the merits of the case itself: factors such as the terms
of the motion the Member seeks to move to remedy the situation; whether the issue
was raised at the first opportunity; whether the notice, if required, was given; and
whether the question was raised at the appropriate time during proceedings. In the
vast majority of questions of privilege, the Speaker decides that a prima facie case has
not been made. This was also true during Mr. Speaker Milliken’s tenure.

During his speakership, Mr. Speaker Milliken rendered more than 160 decisions
on matters related to parliamentary privilege. The 47 Speaker’s rulings included in
this chapter are grouped into two broad categories: those relating to the rights of the
House and those relating to the rights of individual Members. The decisions are listed
chronologically within each category. Other decisions appear in other chapters where
they have a direct relevance.

CHAPTER I ¢ PARLIAMENTARY PRIVILEGE
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Mr. Speaker Milliken presided over both majority and minority parliaments and
during both Liberal and Conservative governments, frequently navigating a careful
course in the midst of partisan struggles. The Thirty-Eighth, Thirty-Ninth and
Fortieth Parliaments saw historic clashes between the Government and Opposition,
often over privilege matters. As in all of his rulings, Mr. Speaker Milliken’s focus was
the protection of the rights and privileges of the House and its Members.

With regard to the collective rights of the House, two prima facie questions
of privilege were especially significant to our understanding of those rights: the
first related to the House’s Order to produce documents relating to the detention
of combatants by Canadian Forces in Afghanistan and the second regarding the
Standing Committee on Finance’s Order for the production of documents related
to cost estimates for a variety of Government policy initiatives. Events arising
from this latter case subsequently led to the adoption by the House of a motion of
non-confidence in the Government and the dissolution of the Fortieth Parliament.

Other prima facie questions of privilege concerning the rights of the House
included those related to: the Government’s disclosure of the contents of a bill prior
to its introduction; the use of the title “Member of Parliament” by non-Members;
and the disclosure of confidential information. In addition, there were also several
prima facie questions of privilege concerning matters of contempt. These included
questions regarding a Member touching the Mace; motions to find two different
Officers of Parliament in contempt (the first for having misled a committee, and the
second for having breached the provisions of the Conflict of Interest Code); and, on
two occasions, allegations that Ministers had deliberately misled the House.

The second section of the chapter focuses on the individual rights of Members.
Those questions of privilege found prima facie were argued from the perspective
that Members had been impeded in carrying out their duties. One arose from
a British Columbia court ruling that there was no legal support for extending the
privilege for exempting Members from being summoned to a court proceeding for
40 days before and after a parliamentary session. Another arose from the disclosure
of confidential information from a meeting of the Ontario Liberal Caucus. One
concerned the denial of access to the Parliamentary Precinct to a Member during
the visit of a foreign head of state. Several others concerned instances where bulk
mailings sent to their constituents by other Members may have had the effect of
unjustly damaging the reputations of the Members raising the questions of privilege.

CHAPTER I ¢ PARLIAMENTARY PRIVILEGE
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PARLIAMENTARY PRIVILEGE
Rights of the House

Contempt of the House: disclosure by a Minister of information regarding a
bill prior to its introduction in the House; prima facie

March 19, 2001 Debates, pp. 1839-40

Context: On March 14, 2001, following the introduction by Anne McLellan (Minister
of Justice and Attorney General of Canada) of Bill C-15, Criminal Law Amendment
Act, 2001, Vic Toews (Provencher) rose on a question of privilege with respect to the
disclosure of information about the Bill in a Department of Justice briefing to the
media prior to its introduction in the House. Noting that Members and their staff
had been denied access to the briefing, Mr. Toews argued that they did not have
the information they needed to respond to media inquiries about the Bill. He also
reminded the House that in our system, the executive is responsible to Parliament,
and not to the media. Thus, he maintained, the Minister and the Department of
Justice were both in contempt of Parliament as they had brought the authority
and dignity of the House into question. Don Boudria (Minister of State and Leader
of the Government in the House of Commons) replied that the briefing given to
the media was under embargo and that the media did not receive a copy of the
Bill prior to its introduction in the House. After hearing from other Members, the
Speaker took the matter under advisement.?

Resolution: On March 19, 2001, the Speaker delivered his ruling. He stated that
the use of media embargoes and lock-ups had long played a role in the way
parliamentary business was conducted and reminded Members that previous
Speakers had consistently held that it was not a breach of privilege to exclude
Members from lock-ups. He noted, however, that with respect to material to be
placed before Parliament, the House should take precedence. He added that once
a bill had been placed on notice, its confidentiality was necessary, both so that
Members themselves should be well informed, and because of the pre-eminent
role which the House plays and must play in the legislative affairs of the nation.
He declared that, in his view, it was clear that confidential information concerning
Bill C-15, although denied to Members, had been given to members of the media
without any effective measures to secure the rights of the House, even though
no documents were given out at the briefing. Members having been denied
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information that they needed to do their work, the Speaker ruled that this
constituted a prima facie contempt of the House and invited the Mr. Toews to move
the appropriate motion.

DECISION OF THE CHAIR

The Speaker: I am now ready to rule on the question of privilege raised by
the hon. Member for Provencher on March 14, 2001, regarding a briefing the
Department of Justice held on a bill on notice that had not yet been introduced
in the House.

The bill has now received first reading as Bill C-15, An Act to amend the
Criminal Code and to amend other Acts.

I wish to thank the hon. Government House Leader, the hon. Member
for Berthier-Montcalm, the hon. Member for Winnipeg-Transcona, the
hon. Member for Pictou-Antigonish-Guysborough, the hon. Member
for Yorkton-Melville, and the hon. Opposition House Leader for their
interventions.

Let me first summarize the events that led up to this question of
privilege being raised. From the interventions of Members it appears that
the Department of Justice sent out a media advisory notifying recipients that
there would be a technical briefing given by justice officials at 11:45 a.m. on
Wednesday, March 14, with regard to the omnibus bill, now Bill C-15, that was
to be introduced in the House by the hon. Minister of Justice that afternoon.

According to the hon. Member for Provencher, Members of Parliament and
their staff were denied access to the briefing. The hon. Member for Yorkton-
Melville added that while his assistant was denied access to the briefing, the
assistant of a Government Member was granted entry. In any event, there is no
disputing that the invitation to this so-called technical briefing went out as a
media advisory and was designed for members of the media.

The hon. Member for Provencher indicated that following the briefing

media representatives began phoning his office and asking for his reaction to
the Bill, a situation he found embarrassing, not only for himself and other
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Members of the opposition, but also for the House of Commons as a whole
since they had not seen the Bill and were not privy to its contents.

The hon. Government House Leader confirmed that opposition critics
were given a courtesy copy of Bill C-15 about an hour and a quarter before the
Bill’s introduction.

The Minister explained that during the briefing, the media had not received
actual copies of the Bill or any other documentation. He went on to indicate
that the briefing itself was under embargo until the Bill was introduced, a
fact confirmed by the copy of the original media advisory that the Chair has
obtained.

The Member for Provencher, as well as the other opposition Members who
participated in the discussion, argued that by not providing information to
Members of Parliament and by refusing to allow Members to participate in a
briefing where the media were present, the Government, and in particular the
Department of Justice, showed contempt for the House of Commons and its
Members.

As I see it, there are two issues here: the matter of the embargoed briefing
to the media and the issue of Members’ access to information required to fulfil
their duties.

As Members know, the use of media embargoes, as well as the use
of lock-ups, have long played a role in the way parliamentary business is
conducted. For example, it has been our practice to permit briefings in
lock-ups prior to the tabling of reports by the Auditor General. Similarly, and
perhaps more on point, is the lock-up held on the day of a budget presentation.
Two features of these lock-ups are that Members are invited to be present and
members of the media are detained until the event in question has occurred;
that is the Auditor General’s report tabled or the budget speech begun. These
are the features one might argue that have made these lock-ups so successful
and so useful to the conduct of parliamentary business.

It must, however, be remembered that when the differentarrangements have
been made for early briefings, previous Speakers have consistently held that it
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is not abreach of privilege to exclude Members from lock-ups. I refer the House,
for example, to the ruling of Speaker Jerome, in Debates, November 27, 1978,
pp- 1518-9, and the ruling of Speaker Sauvé, in Debates, February 25,1981, p. 7670.

The House recognizes that when complex or technical documents are to be
presented in this Chamber, media briefings are highly useful. They ensure that
the public receives information that is both timely and accurate concerning
business before the House.

In preparing legislation, the Government may wish to hold extensive
consultations and such consultations may be held entirely at the Government’s
discretion. However, with respect to material to be placed before Parliament,
the House must take precedence. Once a bill has been placed on notice, whether
it has been presented in a different form to a different session of Parliament
has no bearing and the bill is considered a new matter. The convention of
the confidentiality of bills on notice is necessary, not only so that Members
themselves may be well informed, but also because of the pre-eminent rule
which the House plays and must play in the legislative affairs of the nation.

Thus, the issue of denying to Members information that they need to
do their work has been the key consideration for the Chair in reviewing this
particular question of privilege. To deny to Members information concerning
business that is about to come before the House, while at the same time
providing such information to media that will likely be questioning Members
about that business, is a situation that the Chair cannot condone.

Even if no documents were given out at the briefing, as the
hon. Government House Leader has assured the House, it is undisputed that
confidential information about the Bill was provided. While it may have been
the intention to embargo that information as an essential safeguard of the
rights of this House, the evidence would indicate that no effective embargo
occurred.

In this case it is clear that information concerning legislation, although

denied to Members, was given to members of the media without any effective
measures to secure the rights of the House.
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I have concluded that this constitutes a prima facie contempt of the House
and I invite the hon. Member for Provencher to move a motion.

Postscript: Mr. Toews moved that the matter be referred to the Standing
Committee on Procedure and House Affairs.? After debate, the question was put on
the motion and it was agreed to.*

On May 9, 2001, Derek Lee (Parliamentary Secretary to the Leader of the
Government in the House of Commons) presented the Fourteenth Report of the
Standing Committee on Procedure and House Affairs on the above question of
privilege. The Report recommended that there be no sanctions with respect to
the breach of privilege, but that steps be taken to avoid such breaches of privilege
in the future. On June 5, 2001, Peter MacKay (Pictou-Antigonish—-Guysborough)
moved that the Report be concurred in. Debate arose thereon, whereupon,
Mr. Lee moved that the House proceed to Orders of the Day. The question was put
on that motion, and it was agreed to on a recorded division, thus superseding the
motion to concur in the Report, which was accordingly dropped from the Order
Paper.®

Editor's Note: On October 15, 2001, John Reynolds (West Vancouver-Sunshine
Coast) rose on a similar question of privilege with regard to the premature disclosure
of a bill prior to its introduction. On the same date, the Speaker found it prima facie,
and the House immediately agreed to refer the matter to the Standing Committee
on Procedure and House of Affairs.° The Committee reported back to the House on
November 29, 2001.” No further action was taken.

Debates, March 14, 2001, pp. 1646-7.

Debates, March 14, 2001, pp. 1652-3.

Debates, March 19, 2001, p. 1840, Journals, p. 187.

Debates, March 19, 2001, pp. 1839-45, Journals, p. 187.

Debates, June 5, 2001, pp. 4626-32, Journals, pp. 490-1.

See Debates, October 15, 2001, p. 6082, Journals, p. 707.

Fortieth Report of the Standing Committee on Procedure and House Affairs, presented to
the House on November 29, 2001 (Journals, p. 883).
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PARLIAMENTARY PRIVILEGE
Rights of the House

Contempt of the House: disclosure of a report before its tabling in the House;
availability to Members

March 29, 2001 Debates, p. 2498

Context: On March 29, 2001, following the tabling of the Annual Report of the
Canadian Human Rights Commission by the Speaker, John Williams (St. Albert) rose
on a question of privilege with regard to the disclosure of the Report to the press
before its tabling to the House. Mr. Williams argued that both the Canadian Human
Rights Commission and Anne McLellan (Minister of Justice) were in contempt of
Parliament.! He also reminded the House that he rose on a similar question of
privilege on February 15, 2001.2 Don Boudria (Minister of State and Leader of the
Government in the House of Commons), while agreeing with the principles of what
the Member raised, objected to the allegation that the Minister was personally
involved, as the Commission had submitted its Report directly to the Speaker for
tabling and not to the Government. Another Member also spoke to the matter.?

Resolution: The Speaker delivered his ruling immediately. He stated that the
Report had been permanently referred to the Standing Committee on Justice and
Human Rights. Since the complaint involved an Officer of the House, he could not
see how it necessarily involved a breach of privilege at that time. However, he did
say that it seemed that the appropriate course was for the Committee to undertake
the study of this question. He also suggested that since the Standing Committee
on Procedure and House Affairs was looking at a similar question, perhaps they
could also consider the matter. He concluded that if the Committee were to find
that something inappropriate had occurred, he would allow the Member or the
Committee to raise the matter again.

DECISION OF THE CHAIR
The Speaker: We have a situation here where a report, which was prepared
by an Officer of the House of Commons,* a person who reports to the House

of Commons directly, has obviously been given to the media, based on the
information I am hearing in the House today.
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The Report stands permanently referred to the Justice and Human Rights
Committee of the House. It seems to me that the appropriate course in the
circumstances is for that Committee to undertake its study of the Report, as
I am sure it will in due course. It is free to call the head of the Commission
and anyone else it sees fit to come and explain what has happened and the
circumstances. It seems to me that would be the appropriate course.

Should the Procedure and House Affairs Committee, as part of the work it
is doing on the question of release of documents that has come to it as a result
of my previous ruling, want to look at the matter, it is of course free to do so.

What I would suggest to the hon. Member for St. Albert, the
Government House Leader, the hon. Member for Pictou-Antigonish-
Guysborough and all hon. Members is that we let this go to the Justice and Legal
Affairs Committee.” If the Committee has concerns about what has happened
and feels that something inappropriate happened, I will allow the hon. Member
for St. Albert, if he wishes, to bring this matter back to the House. We will treat
it as a matter of privilege and deal with it at that point.

However, I think that since this is a matter involving an Officer of the
House, I do not see that today there has been necessarily a breach of the
privileges. The matter can be investigated by a committee. The committee can
come back to the House or the Member can come back to the House and raise
it as a question of privilege when we have heard the evidence on it. There will
be evidence. This matter is before the Committee and making a finding today
that sends it to the Committee again is unhelpful.

I am aware that the Procedure and House Affairs Committee is looking
at the other matter as a result of my ruling and I am sure that should it choose
to do so, it could look into this matter also, but certainly the Justice and Legal
Affairs Committee® can do so.

I hope that hon. Members can deal with it there and then, if we have to, we
will come back to the House and deal with it here.

Postscript: Later that day, Mr. Williams rose on a question of privilege with regard

to the availability of the Report, arguing that even though it had been tabled earlier
in the day, he had not been able to obtain a copy and he considered this an affront
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to the House. The Acting Speaker (Réginald Bélair) replied that he would take the
matter under advisement and would consult with the Speaker.”

On April 2, 2001, the Acting Speaker delivered his ruling. After reviewing the
situation, he stated that he had determined that the copies of the Report had,
in fact, been available for distribution, but that they had been packed in boxes,
and had been located underneath a second report from the Commission.
The Acting Speaker apologized to Members for any inconvenience caused by
the confusion and explained that steps had been taken to avoid such a situation
in the future.®

Debates, March 29, 2001, p. 2497.

Debates, February 15, 2001, p. 741.

Debates, March 29, 2001, p. 2498.

The Chief Commissioner of the Canadian Human Rights Commission is not an Officer

L.

of the House of Commons. However, by virtue of section 61.(4) of the Canadian Human
Rights Act, the Commission’s annual report is tabled in Parliament by the Speaker of the
Senate and the Speaker of the House of Commons.

The name of the Committee should read “Justice and Human Rights”.

The name of the Committee should read “Justice and Human Rights”.

Debates, March 29, 2001, p. 2503.

Debates, April 2, 2001, p. 2627.
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PARLIAMENTARY PRIVILEGE
Rights of the House

Contempt of the House: Officers of Parliament; reflection by one Officer on
another

May 28, 2001 Debates, pp. 4276-7

Context: On May 11, 2001, Peter MacKay (Pictou-Antigonish-Guysborough) rose
on a question of privilege with regard to a letter that the Privacy Commissioner
(George Radwanski) had written to the Information Commissioner (John Reid).
Mr. MacKay argued that the letter was a direct public attack by one Officer of
Parliament on the work of another which eroded public confidence in the latter
Officer and in Parliament, and constituted a contempt of the House of Commons
and its officials. Specifically, Mr. MacKay claimed that the Privacy Commissioner’s
letter constituted an interference with the work of the Information Commissioner,
who was lawfully proceeding based on a request made to him under the Access to
Information Act. After hearing from other Members, the Speaker took the matter
under advisement.'

Resolution: On May 28,2001, the Speaker delivered his ruling. He noted that, initself,
the expression of views by one Commissioner contrary to those of another could not
be considered as interference. He added that there was a natural tension between
the concepts found in the Access to Information Act and those enshrined in the
Privacy Act, and, thus, the Officers charged with the responsibility of implementing
the two Acts might well hold differing views. The Speaker stated that, accordingly,
in his view, the letter did not interfere with the Information Commissioner’s ability
to carry out his mandate. On the matter of whether the conduct of the Privacy
Commissioner, in allegedly overstepping his statutory mandate, constituted a
contempt of the House, the Speaker stressed that it was neither part of his mandate
to comment on points of law nor to interpret the mandate of the Commissioner
under the Privacy Act. He suggested that if Members felt that there was a need
to examine the role of the Privacy Commissioner, they might ask the Standing
Committee on Justice and Human Rights to pursue a study on the question of his
mandate and to explore the issue of appropriate communication directly with both
Officers.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
by the hon. Member for Pictou-Antigonish-Guysborough concerning
interference in the work of Information Commissioner John Reid by Privacy
Commissioner George Radwanski.

The hon. Member for Pictou-Antigonish-Guysborough stated that in his
letter to Mr. Reid the Privacy Commissioner had carried out what amounted
to an attack on the Information Commissioner, an Officer of Parliament. He
argued that this alleged attack eroded public confidence in the institution of
Parliament and constituted a contempt both of the House and its Officers.

I would like to thank the hon. Member for Pictou-Antigonish-
Guysborough for having drawn this matter to the attention of the Chair. Iwould
also like to thank the Government House Leader and the Parliamentary
Secretary to the Government House Leader for their thoughtful contributions
to the discussion of this point.

A small number of individuals have the special distinction of being
Officers of Parliament. So great is the importance which Parliament attaches
to the responsibilities entrusted to these individuals that they are appointed by
resolution of Parliament rather than by the Governor in Council.

Because of the special relationship that exists between these officials and
the House of Commons, any actions which affect them or their ability to carry
out their work are watched with particular attention by Members.

The hon. Member for Pictou-Antigonish-Guysborough has brought
before the House legitimate concerns about a situation involving the attempt
of the Privacy Commissioner to influence the Information Commissioner.
This attempt has been carried out by way of a letter—an open letter, not only
made public but widely disseminated by the signatory—at a time when the
case in point is being appealed to the Supreme Court by the Information
Commissioner.

There are in my view two questions which need to be addressed in the
case before us. Has there been interference in the Information Commissioner’s
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ability to carry out his duties? Has the Privacy Commissioner conducted
himself improperly?

I have examined with great care the letter sent by Mr. Radwanski to
Mr. Reid. The letter unquestionably attempts to influence the Information
Commissioner and seeks to exert that influence by reference to the
interpretation of statutes and court decisions.

It is not my place to weigh the arguments which the Privacy Commissioner
has put forward, nor will I speculate on whether or not the letter will prove
persuasive to the Information Commissioner, but I must conclude that in itself
the presentation of views by one Commissioner contrary to those of another
cannot be considered as interference.

Indeed, it must be recognized that there is a natural tension between
the concepts found in the Access to Information Act and those enshrined in
the Privacy Act, so that it can come as no surprise that the Officers charged
with the responsibility of implementing these two Acts may well hold differing
views on issues of great substance. Thus, the letter does not in my view interfere
in the Information Commissioner’s ability to carry out his mandate.

Now to the matter of the conduct of the Privacy Commissioner, irrespective
of the views which the Privacy Commissioner’s letter contains or even the
egregious language in which he chooses to express those views, I can find
nothing in his letter which might be taken as a threat or intimidation. One
may regret that this representation has been made by way of an open letter and
one may be dismayed that this has been presented in the media as an unseemly
squabble between one Officer and another, but these are matters of opinion or
judgment and as such are not for the Chair to address.

The second point to be considered is whether the action of the Privacy
Commissioner in writing, sending and making public this letter constitutes a
contempt of the House.

The hon. Member for Pictou-Antigonish-Guysborough stated that, in

his view, the Privacy Commissioner had overstepped his statutory role by his
attempt to influence the Information Commissioner in this way.
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But, as the hon. Member himself went on to point out, it is not part of the
Speaker’s mandate to comment on points of law.

The Speaker of the House of Commons has no role in interpreting the
mandate of the Commissioner under the Privacy Act. However, as the remarks
made by the Government House Leader and the Parliamentary Secretary
indicate, there are differing views as to the proper role of the Privacy
Commissioner.

Members may conclude that there is a need to examine the role of the
Privacy Commissioner and, more to the point, the Privacy Commissioner’s
own understanding of his role. There already exists a forum for such an
examination and that is the Standing Committee on Justice and Human
Rights. I would commend that Committee to hon. Members as the body
to which they should have recourse to pursue questions of mandate, where
the issues of appropriate communication might be further explored with both
the officers themselves.

Neither the Privacy Commissioner nor the Information Commissioner is
an agent of the Government. They are both Officers of Parliament. It is their
responsibility as well as ours to see that their relationships to each other and to
Parliament are maintained and strengthened.

1. Debates, May 11, 2001, pp. 3936-8.
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PARLIAMENTARY PRIVILEGE
Rights of the House

Contempt of the House: failure of the Ministry to table documents required
by statute

November 21, 2001 Debates, pp. 7380-1

Context: On October 30, 2001, Gurmant Grewal (Surrey Central) rose on a question
of privilege. He alleged that Anne McLellan (Minister of Justice) had breached
the privileges of the House by failing to observe a statutory requirement to table
statements of the reasons for 16 regulatory changes made by her department
under the Firearms Act, between September 16, 1998, and December 13, 2000.
While Mr. Grewal acknowledged that the statutory requirement did not specify
a particular time within which the Minister must table statements of reasons, he
insisted that it needed to be done within areasonable time frame. He further argued
that the Minister had breached an Order of the House expressed in the statute and
had deprived Members of the ability to verify the validity of her reasons. After
hearing from other Members, the Speaker took the matter under advisement.

Resolution: On November 21, 2001, the Speaker delivered his ruling. He drew
the attention of Members to the fact that on November 5, 2001,% the Minister had
tabled the 16 statements of reasons, along with an additional statement pertaining
to a subsequent regulatory change. The Speaker ruled that, had there been
a tabling deadline included in the legislation, he would not have hesitated to find a
prima facie case of contempt. However, to have done so in this instance would have
amounted to the Speaker inappropriately substituting his own judgement for that
of Parliament’s. As no deadline was specified, he could only find that a legitimate
grievance had been identified. He also took the opportunity to specifically identify
defects that were contained in the Minister’s tablings, and encouraged the Minister
to exhort her officials to demonstrate due diligence in complying with these
statutory requirements.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
by the hon. Member for Surrey Central on October 30 concerning the failure
of the Minister of Justice to table her reasons for making certain regulations
under the Firearms Act.

I would like to thank the hon. Member for Surrey Central for having drawn
this matter to the attention of the House as well as the Government House Leader
and the hon. Member for Yorkton-Melville for their contributions on this point.

The hon. Member for Surrey Central claims that in ignoring her obligations
under the Firearms Act when making regulations the Minister has breached
the privileges of the House.

I should point out to hon. Members the Firearms Act provides that where
the Minister is of the opinion that the ordinary regulatory process in section 118
should not be followed she may in cases specified by the law proceed directly to
the making of new regulations or to the modification of existing regulations.
However in such cases the Minister is required by subsection 119(4) of the Act
to table in both Houses a statement of her reasons for so doing.

The hon. Member for Surrey Central drew to the attention of the House
16 cases between September 16, 1998, and December 13, 2000, where the
Minister made use of this exceptional power but failed to table the required
documents in the House. He argued that although no deadline is specified in
the Firearms Act it is surely unreasonable for the House to be kept waiting for
up to three years for the tabling of the Minister’s reasons.

I draw to the attention of hon. Members the fact that the Minister tabled the
16 statements of reasons, along with an additional such statement concerning
a subsequent regulatory change, on November 5, 2001.

As Speaker this case causes me some difficulty. In declining to include a
reporting deadline in the statute, Parliament has provided the Minister with
some latitude in fulfilling the requirement to table reasons. It would not be
appropriate for the Speaker to impose such a deadline and so substitute his
judgment for the decision of Parliament, much as he might enjoy doing so.
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Nevertheless the Chair appreciates that the hon. Member has a grievance,
one that appears to be entirely legitimate. The alacrity with which the Minister
was able to fulfill her statutory obligations following the raising of this question
lends some credence to the Member’s claim that the delay in presenting these
documents has been unreasonable.

Speaker Fraser in delivering a ruling on a related question stated the
following on April 19, 1993, p. 18105 of Hansard:

I am not making any of these comments in any personal sense and
Members will understand that but there are people in departments who
know these rules and are supposed to ensure that they are carried out.

In the case before us, the legislation drafted by the Justice Department
contained from the outset the provisions obliging the Minister to table in
Parliament reasons why section 118 should not apply for certain regulations.
Furthermore, in the Orders in Council relating to each case, a standard
paragraph is included which reads as follows:

And whereas the Minister of Justice will, in accordance with
subsection 119(4) of the Firearms Act, have a statement of the reasons
why she formed that opinion laid before each House of Parliament;

Therefore, Her Excellency, the Governor General in Council, on the
recommendation of the Minister of Justice, pursuant to paragraph X of
the Firearms Act, hereby makes the annexed regulations—

The Chair must conclude from this evidence that far from being an arcane
technicality cloaked in some dusty statute or other, the requirement for tabling
of reasons is not only perfectly clear in the legislation but is invoked as an
integral part of each such Order in Council. All the more reason, it seems
to me, for the department to comply readily with the requirement given a
modicum of efficiency in advising the Minister.

In the case before us, when the missing documents were finally tabled
several sets of supporting documents tabled by the Minister lacked the Privy
Council document which provides an easy link to the regulations cited by
the hon. Member for Surrey Central. In the case of the material relating to
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P.C. 2000-1783, and I cite Journals of November 5, 2001 at page 794, the Privy
Council document was provided in only one official language.

Strictly speaking, these defects do not negate the Minister’s fulfillment
of her statutory obligation, but they do point to a carelessness that appears to
be characteristic of the way in which these matters are being handled by the
officials in her department.

Were there to be a deadline for tabling included in the legislation, I
would not hesitate to find that a prima facie case of contempt does exist and
I would invite the hon. Member to move the usual motion. However, given
that no such deadline is specified, I can only find that a legitimate grievance
has been identified.

I would encourage the hon. Minister of Justice to exhort her officials
henceforth to demonstrate due diligence in complying with these and any
other statutory requirements adopted by Parliament. I look forward in future
to the House being provided with documents required by law in a timely
manner.

In closing, I would like to commend the hon. Member for Surrey Central
for having drawn this serious matter to the attention of the House. I might
also remind all hon. Members that the study of departmental estimates in
committee offers an excellent opportunity to hold Ministers and their officials
accountable, not only for departmental policy and programs but also for their
all important relations with Parliament, including their compliance with these
sorts of requirements laid down in the laws that we pass in this place.

1. Debates, October 30, 2001, pp. 6735-7.
2. Journals, November 5, 2001, pp. 793-5.
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PARLIAMENTARY PRIVILEGE
Rights of the House

Contempt of the House: Minister alleged to have deliberately misled the
House; prima facie

February 1, 2002 Debates, pp. 8581-2

Context: On January 31, 2002, Brian Pallister (Portage-Lisgar) rose on a question
of privilege to charge that Art Eggleton (Minister of National Defence) was in
contempt of the House, having made contradictory statements, with the intent of
deliberately misleading the House, on two separate occasions about the precise
moment at which he had been informed about the involvement of Canadian troops
in the taking of prisoners in Afghanistan. He added that, outside the Chamber, the
Minister had admitted to the media that he had indeed misled the House, but that
he had not apologized to the House. For his part, the Minister stated that it had
not been his intention to mislead the House in providing information which, at the
time, he believed to be correct. After hearing from other Members, the Speaker
took the matter under advisement.!

Resolution: On February 1, 2002, the Speaker delivered his ruling. He stated that
he was prepared to accept the Minister’s assertion that he had had no intention of
misleading the House. He added, however, that the contradictory statements made
by the Minister in the House, a characterization the Minister did not dispute, left the
House with two versions of events, and thus merited further consideration by an
appropriate committee to clarify the matter. Accordingly, he invited Mr. Pallister to
move his motion.

DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised by
the hon. Member for Portage-Lisgar concerning statements made in the House
by the Minister of National Defence. I would like to thank the hon. Member for
his presentation and the hon. Member for Pictou-Antigonish-Guysborough
for his comments.
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I also appreciated the interventions of the hon. Member for Laurier-
Sainte-Marie, the hon. Member for Acadie-Bathurst, the Rt. Hon. Member for
Calgary Centre and the hon. Member for Lakeland, and I want to thank the
hon. Minister of National Defence for his statement.

The hon. Member for Portage-Lisgar alleged that the Minister of National
Defence deliberately misled the House as to when he knew that prisoners
taken by Canadian JTF2 troops in Afghanistan had been handed over to the
Americans. In support of that allegation, he cited the Minister’s responses in
Question Period on two successive days and alluded to a number of statements
made to the media by the Minister. Other hon. Members rose to support those
arguments citing various parliamentary authorities including Beauchesne’s
6th edition and Marleau and Montpetit. In this regard, I commend to the
House a citation from Erskine May, 22nd edition, quoted by the hon. Member
for Pictou-Antigonish-Guysborough as follows:

The Commons may treat the making of a deliberately misleading
statement as a contempt. In 1963 the House resolved that in making a
personal statement which contained words which he later admitted not
to be true, a former Member had been guilty of a grave contempt.

The authorities are consistent about the need for clarity in our proceedings
and about the need to ensure the integrity of the information provided by
the Government to the House. Furthermore, in this case, as hon. Members
have pointed out, integrity of information is of paramount importance since
it directly concerns the rules of engagement for Canadian troops involved in
the conflict in Afghanistan, a principle that goes to the very heart of Canada’s
participation in the war against terrorism.

I have carefully reviewed all the interventions on this issue and the related
media reports and tapes referred to in those exchanges. I have also examined
the Minister’s replies during Question Period and the statement he made in
reply to these allegations.

In response to the arguments of opposition Members on this question of

privilege, the Minister of National Defence stated categorically, and I quote,
“At no time have I intended to mislead this House—" and then went on to
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explain the context in which he had made statements that ultimately proved
to be contradictory.

As the hon. Member for Acadie-Bathurst has pointed out, in deciding on
alleged questions of privilege, it is relatively infrequent for the Chair to find
prima facie privilege; it is much more likely that the Speaker will characterize
the situation as “a dispute as to facts”. But in the case before us, there appears
to be in my opinion no dispute as to the facts. I believe that both the Minister
and other hon. Members recognize that two versions of events have been
presented to the House.

I am prepared, as I must be, to accept the Minister’s assertion that he had
no intention to mislead the House. Nevertheless this remains a very difficult
situation. I refer hon. Members to Marleau and Montpetit at page 67

There are... affronts against the dignity and authority of Parliament
which may not fall within one of the specifically defined privileges... the
House also claims the right to punish, as a contempt, any action which,
though not a breach of a specific privilege, tends to obstruct or impede
the House in the performance of its functions; [or that] obstructs or
impedes any Member or Officer of the House in the discharge of their
duties...

On the basis of the arguments presented by hon. Members and in view
of the gravity of the matter, I have concluded that the situation before us
where the House is left with two versions of events is one that merits further
consideration by an appropriate committee, if only to clear the air. I therefore
invite the hon. Member for Portage-Lisgar to move his motion.

Postscript: Mr. Pallister moved that the question of privilege be referred to the
Standing Committee on Procedure and House Affairs, and debate on the motion
continued until the ordinary hour of daily adjournment.? On February 4, 2002,
the House resumed debate on the motion, which was shortly followed by the
commencement of debate on a proposed amendment until a motion to adjourn
the debate was moved and adopted.> On February 5, 6 and 7, the House agreed
by unanimous consent to adjourn debate on the privilege motion.* Later during
the sitting of February 7, the House agreed by unanimous consent to proceed
immediately to put all questions necessary to dispose of the question of privilege.
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The amendment to the motion was defeated on a recorded division, following
which the House agreed to the main motion on division.®* On March 22, 2002, the
Committee presented its Fiftieth Report to the House, exonerating the Minister.®

Debates, January 31, 2002, pp. 8517-20.

Debates, February 1, 2002, pp. 8582-8, 8601-19.

Debates, February 4, 2002, pp. 8621-8.

Debates, February 5, 2002, p. 8680, Journals, p. 1006; Debates, February 6, 2002, p. 8766,
Journals, p. 1014; Debates, February 7, 2002, p. 8792, Journals, p. 1018.

Debates, February 7, 2002, p. 8831, Journals, pp. 1019-20.

Fiftieth Report of the Standing Committee on Procedure and House Affairs, presented to
the House on March 22, 2002 (Journals, p. 1250).
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PARLIAMENTARY PRIVILEGE
Rights of the House

Power to discipline: censure, reprimand and the summoning of individuals
to the Bar of the House; Member seizing the Mace from the Table; prima facie

April 22,2002 Debates, p. 10654

Context: On April 17,2002, Keith Martin (Esquimalt—Juan de Fuca) briefly seized the
Mace following the adoption of an amendment to the motion for second reading
of Bill C-344, An Act to amend the Contraventions Act and the Controlled Drugs and
Substances Act (marihuana). The amendment resulted in the withdrawal of the Bill
and the referral of its subject matter to the Special Committee on Non-Medical
Use of Drugs. Later during the sitting, Ralph Goodale (Leader of the Government
in the House of Commons, Minister responsible for the Canadian Wheat Board
and Federal Interlocutor for Métis and Non-Status Indians) rose on a question of
privilege, maintaining that Mr. Martin had committed an affront to the dignity of
the House and an assault on its order and decorum, and gave notice that he would
elaborate on the legal aspects at the earliest opportunity. The Acting Speaker
replied that the Speaker would look into the matter and report to the House.
Marlene Catterall (Ottawa West-Nepean) then rose on a point of order to request
that, until the question of privilege was resolved, Mr. Martin not be allowed to speak
in the House. The Acting Speaker rejected the request and said that it would be left
to the Speaker to judge the gravity of the Member’s transgression. Mr. Martin then
apologized both to the Chair and to the House for seizing the Mace, stating that
he had done so in the heat of the moment to make a point. The Acting Speaker
accepted his apology but added that it would be up to the Speaker to pursue the
matter further.’

On April 22, 2002, the Government House Leader stated that Members had a duty
to defend the dignity of the Parliament. John Reynolds (Leader of the Official
Opposition) responded that, as Mr. Martin had apologized to the House for his
actions, the matter should be considered closed. He also contended that the
Government House Leader had not raised the matter in a timely fashion.?

Resolution: The Speaker delivered his ruling immediately. He stated that, in his
view, the issue had been raised in a timely manner. He stated that the incident in
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the Chamber had been contrary to the Standing Orders and that he believed that
there had been a prima facie breach of privilege of the House. Consequently, he
invited the Government House Leader to move his motion.

DECISION OF THE CHAIR

The Speaker: I am reluctant to get into a lengthy argument in this case at this
time anyway.

In my opinion, what took place in the House was contrary to the Standing
Orders.

In my opinion it is a situation where I believe the Minister should be
allowed to put his motion. I believe there has been a prima facie breach of the
privileges of the House. The Minister sought to raise the matter on Thursday
morning and got my approval to delay it because of the events that had
transpired on Wednesday night, so it was not raised at the earliest opportunity,
but I indicated there would be no prejudice in respect of time because of the
delay on Thursday morning.

Accordingly, in my view the motion is one that could now be brought
before the House and I invite the Minister to move his motion.

Postscript: Mr. Goodale moved a motion to find Mr. Martin in contempt of the
House and to suspend him from its service until he appeared at the Bar of the House
to apologize.? During debate on the motion, Mr. Reynolds moved an amendment
to remove the requirement for Mr. Martin’s suspension from the service of the
House, and instead to recognize his disregard for the authority of the Chair, to
accept his previous apology and to consider the matter closed.* On April 23, 2002,
Mr. Reynolds’ amendment was defeated and the main motion was adopted.®
On April 24, 2002, Mr. Martin appeared at the Bar of the House and delivered an
apology. The Speaker then invited him to return to his seat.®
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Debates, April 17, 2002, pp. 10524-7, Journals, pp. 1302-4.
Debates, April 22, 2002, p. 10654.

Debates, April 22, 2002, pp. 10654-70, Journals, p. 1323.
Debates, April 22,2002, p. 10658, Journals, p. 1323.
Debates, April 23, 2002, pp. 10747-8, Journals, pp. 1337-8.
Debates, April 24, 2002, p. 10770, Journals, p. 1341.
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PARLIAMENTARY PRIVILEGE
Rights of the House

Contempt of the House: Government advertising allegedly used to influence
deliberations of Parliament and public opinion

November 25, 2002 Debates, pp. 1822-3

Context: On November 25, 2002, Joe Clark (Calgary Centre) rose on a question of
privilegeregarding televised advertising about climate change which aired just days
after the Government had given notice of a resolution asking the House to ratify
the Kyoto Protocol, a matter on which Parliament had not yet come to a decision.
Mr. Clark argued that Parliament’s policy decisions cannot be advertised until after
they have been adopted and that the use of public money to influence a decision
of Parliament constituted a contempt of the House. Geoff Regan (Parliamentary
Secretary to the Leader of the Government in the House of Commons) noted that
the advertising in question did not claim that the Protocol had been approved
by Parliament, and that the motion before the House was advisory in nature as
the ratification of international treaties did not require resolutions of the House.
Another Member also spoke to the matter.

Resolution: The Speaker ruled immediately. He observed that the contested
advertisement had not indicated that a decision had already been made, but
only that the matter was before Parliament. He added that similar advertising had
been allowed in the past, provided it did not suggest that Parliament had made
a decision that it had not yet made, or suggest that Parliament would make no
changes to a given proposal before it. Accordingly, the Speaker concluded that it
was not a prima facie question of privilege.

DECISION OF THE CHAIR
The Speaker: Once again, I am prepared to deal with this matter, having
heard the submissions from the Rt. Hon. Member for Calgary Centre,

the hon. Parliamentary Secretary to the Government House Leader and
the hon. Member for West Vancouver-Sunshine Coast.
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When the Rt. Hon. Member for Calgary Centre started his remarks I
immediately recalled the ruling of Mr. Speaker Fraser to which he alluded
so extensively in his comments. It was one of the early rulings in the House
after I was first a Member of this place and I certainly remember the day it
happened. I remember the ruling with some considerable clarity and I certainly
remember the words at the end of the ruling that the Rt. Hon. Member quoted.

I certainly agreed with them, but in this case I think the matter is quite
clear. I might go back to the earlier part of the ruling where he quoted the then
Leader of the Opposition.? He read part of the notice, the advertisement, that
was complained of. It read as follows:

On January 1, 1991, Canada’s Federal Sales Tax System will change.
Please save this notice. It explains the changes and the reasons for them.

Then Mr. Speaker Fraser said:

I point out that this ad was a full-page ad and the letters were very
large indeed.

Then he repeated those particular words in French. The suggestion was that
these changes were in fact already passed, and the tenor of the advertisement
was extremely important in this regard and very important in regard to
Mr. Speaker Fraser’s ruling, as he said, first of all, that the date was fixed as
to when these changes would come in when in fact the Act had not been passed
by Parliament, and second, that it said to save the notice because there would
be no changes, that this was the way the tax would be, that “you can save this
notice now knowing that this is the way it is going to be on January 1, 1991”.

It was those two points that were made by Mr. Turner as objections to this
particular advertising campaign and with which Mr. Speaker Fraser expressed
his grave reservations at the end because of those two particular points.

I can go back to another decision of Madam Speaker Sauvé.

On October 17, 1980 a point of privilege like the one raised today by the
Rt. Hon. Member for Calgary Centre was raised.
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She dealt with an objection to a Government advertising campaign at that
time, where there was the suggestion that advertising on behalf of a partisan
policy or opinion before such policy or opinion had been approved by the
House was a contempt of the House. She found it was not.

Generally advertising has been permitted, but what has been criticized
and was criticized by Mr. Speaker Fraser, and where he had his reservations
concerning the advertising campaign, was where the advertisement itself
stated that there would be an implementation date and that the material in the
ad was the final product. That was the objection. That, in my understanding,
was the basis of the objection taken by the then Leader of the Opposition. It
was found not to be a sound objection, but Mr. Speaker Fraser did indicate that
if it happened again he might rule quite differently.

Nothing in the words that the Rt. Hon. Member quoted to the Chair
concerning the advertisements this weekend indicated that this was a
fait accompli or that the matter was decided in a particular way. As I understand
it, they indicated that the matter was before Parliament. Advertising for or
against is something that has been allowed in the past, as long as the suggestion
in the ad, as in this case of the goods and services tax advertisements, did not
indicate that the decision had in fact been made and that no change would be
made by Parliament.

That was the point of the alleged contempt which Mr. Speaker Fraser found
so objectionable, and I cannot find anything in the evidence I have heard
today respecting these advertisements that would indicate that this is in fact
the case in these ads. While I am sure there will be differences of opinion in
the House as to whether or not public funds should be spent advertising some
matter that is before the House, my predecessors in this chair have consistently
ruled that it is not for the Chair to interfere in that unless those advertisements
themselves somehow suggest that Parliament has no say in the matter or that
the whole issue is one that has been decided in advance and Parliament will
decide this way on or before a certain date.

I cannot find that in the circumstances before us, and accordingly I do

not find that there is valid question of privilege at this time, but obviously the
content of ads sometimes changes and I am sure that the Rt. Hon. Member
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will continue to be vigilant and if there are advertisements that he feels are
objectionable he will raise them with the Chair at a later date and of course
receive a hearing.

1. Debates, November 25, 2002, pp. 1820-2.
2. 'The Leader of the Opposition at the time was John Napier Turner.
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PARLIAMENTARY PRIVILEGE
Rights of the House
Contempt of the House: accountability of Ministers to Parliament

December 12, 2002 Debates, pp. 2600-1

Context: On December 9, 2002, John Reynolds (West Vancouver-Sunshine Coast)
rose on a question of privilege to accuse Elinor Caplan (Minister of National Revenue)
of contempt of Parliament. He alleged that she had failed to comply with a Financial
Administration Act requirement to report, in the Public Accounts of Canada, cases
of fraud, theft and loss of taxpayers’ money, specifically on matters related to the
Goods and Services Tax." After hearing from another Member, the Acting Speaker
(Réginald Bélair) took the matter under advisement.?

Resolution: On December 12, 2002, the Speaker delivered his ruling. He declared
that it was not his role to rule on points of law. The situation at hand constituted
a difference of opinion between Mr. Reynolds and the Minister as to the legal
interpretation of the Act, and as such was more a matter of debate than of
procedure. However, the issue was nevertheless of concern to the House since the
changes the Government made to how the Public Accounts were to be reported
were not preceded by any attempt to seek the advice or agreement of Members,
or even inform them of the change. The Speaker pointed out that for the House
to be effective in holding the Government to account, Members require complete
and accurate information that is provided in a timely fashion. He concluded that,
although there was no procedural irregularity in a strict sense, Members might
wish to pursue the matter through the Standing Committee on Public Accounts.

DECISION OF THE CHAIR

The Speaker:Iam now prepared to rule on the matter raised by the hon. Member
for West Vancouver-Sunshine Coast on December 9 concerning the alleged
failure of the Government to report on cases of fraud related to the Goods
and Services Tax. The hon. Member charged that the Minister of National
Revenue should be found in contempt for failing to table a full accounting of
cases of theft, fraud and losses of tax revenue in the Public Accounts of Canada
as required by the Financial Administration Act.
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I would like to thank the hon. Member for West Vancouver-Sunshine
Coast for raising the question and the hon. Government House Leader for his
contribution on this matter.

Referring to Sections 23 and 24 of the Financial Administration Act relating
to the remission of taxes, the hon. Member for West Vancouver-Sunshine
Coast cites Section 24(2) which states:

Remissions granted under this or any other Act of Parliament during
a fiscal year shall be reported in the Public Accounts for that year in
such form as the Treasury Board may direct.

While it is a longstanding practice that the Speaker does not interpret
matters of law, I suppose one could question whether the funds paid out by the
Canada Customs and Revenue Agency in response to fraudulent applications
qualify as “remissions” under this section. In this respect, I must note for the
sake of precision that a “remission” is not the same as a loss.

The Chair finds more enlightenment by considering the issues raised by
the hon. Member for West Vancouver-Sunshine Coast in the context of the
provisions of Section 79 of the Financial Administration Act. I will return to
this in a moment.

The hon. Member also cited a National Post article on Saturday,
December 7, 2002 alleging that, since 1995, the Government has failed to
report on the loss of public money due to fraudulent claims for GST refunds.

Through a written submission to the Chair, the hon. Minister of National
Revenue has confirmed that following a 1995 agreement reached between the
Department of National Revenue and the Treasury Board, her department
ceased reporting fraudulent losses in the Public Accounts on a year by year
basis. According to the hon. Minister, virtually all such confirmed losses
were the result of court decisions rendered some months [or]® years after the
original losses were detected.

Explaining that items included in the Public Accounts of a given year must

have occurred in that year, the hon. Minister argues that the time delay between
the discovery of a loss and its confirmation by the courts made the timely
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inclusion of the losses in the Public Accounts impossible. The Minister notes
that her department, now an agency, addressed this quandary by addressing
the Treasury Board. She reports their conclusion that the requirements of the
Financial Administration Act could be met through the aggregate information
on tax write-offs included in the Public Accounts, and through media bulletins
issued at the time any “loss” was confirmed by a court decision.

In short, the Minister contends that the Canada Customs and Revenue
Agency is in full compliance with the Act, by virtue of the Treasury Board
having agreed to this manner of reporting.

It is not of course for the Speaker to decide if the Agency is acting in
compliance with the law. As I have had occasion to mention in several recent
rulings, it is a long-accepted principle that the Speaker does not pronounce on
points of law.

There is clearly a difference of opinion between the hon. Opposition
House Leader and the hon. Minister concerning interpretation of the legalities
flowing from the facts of this case. That is a matter for debate and a variety of
different opportunities are available by which the matter can be raised in this
Chamber or in committee. There is no procedural issue here and so I need not
elaborate on that further.

However, there is another aspect of this case that gives me pause and that
will, I think, pose difficulties for Members on both sides of the House. We are
all aware that hon. Members cannot carry out the important task of holding
the Government to account unless they are provided with complete, accurate
information in a timely fashion. For much of this information they must
depend upon the Government through such documents as the Public Accounts.

The Chair is troubled that although Revenue Canada recognized that it
had a reporting difficulty and rightly sought the advice and approval of the
Treasury Board as to how best to rectify the situation, no effort was made to
consult Parliament.

As the Minister herself points out in her written submission:

Section 79 of the Financial Administration Act (FAA) provides
regulation-making authority to prescribe, amongst other things, the
manner by which losses of public funds should be reported in the
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Public Accounts. The Treasury Board has chosen to prescribe these
requirements by way of policy rather than regulation.

There is little doubt that the Treasury Board’s decision to proceed by policy
rather than by regulation grants it greater flexibility in dealing with the cases
that arise, but that decision does not obviate the responsibility for remaining
accountable to Parliament. Put another way, had the Treasury Board chosen
to avail itself of its authority to make regulations in this regard, at least the
Standing Joint Committee on Scrutiny of Regulations might have detected any
changes in approach by the Government with regard to the reporting of such
losses.

As it stands, not only was the advice or agreement of Members not sought
to the reporting solution agreed to by the department and the Treasury Board,
no indication that the change had been made was included in the Public
Accounts or in any public accounts document.

Information that was available in one year simply vanished the next
without explanation. It is surely disingenuous to suggest, as does the Minister
in her submission, that aggregate information on tax write-offs in the Public
Accounts and media bulletins on court decisions are adequate or sufficiently
evident for parliamentary requirements.

As I said, this is not, strictly speaking a procedural issue but it is an
issue that directly affects the rights of hon. Members to timely and accurate
information. It is a matter that Members may wish to pursue in a more
appropriate forum, possibly in the Standing Committee on Public Accounts,
whose Chair, an opposition member, is very competent.

I thank the hon. House Leader of the Official Opposition for having raised
this matter. While there is no basis for finding a procedural irregularity here
in the strict sense, it does raise an issue of concern to all hon. Members.

1. Debates, December 9, 2002, pp. 2411-2.
2. Debates, December 9, 2002, p. 2412.
3. The published Debates read “of” instead of “or”.
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PARLIAMENTARY PRIVILEGE
Rights of the House

Contempt of the House: Officers of Parliament; alleged false testimony at a
committee meeting; prima facie

November 6, 2003 Debates, p. 9229

Context: On November 4,2003, Derek Lee (Scarborough-Rouge River) presented to
the House the Ninth Report of the Standing Committee on Government Operations
and Estimates which documented how the former Privacy Commissioner,
George Radwanski, had deliberately misled the Committee, and provided false
and misleading information to it.! Later in the sitting, Mr. Lee rose on a question
of privilege to charge Mr. Radwanski with contempt of Parliament based on the
contents of the Report, where the Committee had concluded that an issue of
contempt was present and asked the House to find that Mr. Radwanski was in
contempt of Parliament. After hearing from several other Members, the Speaker
took the matter under advisement.2 On November 5, 2003, Don Boudria (Minister of
State and Leader of the Government in the House of Commons) rose to ask that the
Speaker clarify in his ruling the responsibilities of citizens appearing before House
of Commons committees, and to outline for Members what courses of action would
be available to Members should a prima facie case of privilege be found. Intervening
on the matter, Paul Szabo (Mississauga South) requested unanimous consent to
move a motion to find Mr. Radwanski in contempt of Parliament. Consent for the
motion was denied.?

Resolution: On November 6, 2003, the Speaker delivered his ruling. The Speaker
stated that it was for the House, not for the Speaker, to decide what course of action
to take in the case of a prima facie breach of privilege, and for committees to make
their expectations known to witnesses, adding that while it was not for the Speaker
to articulate what committees’ expectations of witnesses should be, it is important
for committees and the House to be able to rely on the testimony of witnesses.
Referring to the matters set out in the Ninth Report of the Standing Committee on
Government Operations and Estimates, he found that a prima facie breach of the
privileges of the House had occurred and invited Mr. Lee to move his motion.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
by the hon. Member for Scarborough-Rouge River on November 4, 2003,
concerning the conduct of Mr. George Radwanski before the Standing
Committee on Government Operations and Estimates.

I would like to thank the hon. Member for Scarborough-Rouge River
for having raised an issue which is of importance to all Members and to the
institution of the House of Commons. I would also like to thank the hon. Member
for New Westminster-Coquitlam-Burnaby, the Rt. Hon. Member for Calgary
Centre and the hon. Member for Winnipeg Centre for their interventions.

On November 5, 2003, the hon. Government House Leader rose in the
House to contribute to the discussion. Acknowledging the seriousness of
this matter and the importance of the ruling of the Chair in this case, the
hon. House Leader called on the Speaker to render a ruling which would also
provide two statements. To use his own words, the House Leader looked to the
ruling, first:

... to make it clear to every citizen who may come before a committee of
the House the responsibilities that he or she has... and the consequences
that may follow from a failure... to uphold those responsibilities. ..

And secondly:

... to provide the House with an outline of its options should [the Chair]
find a prima facie case of contempt...

The hon. Government House Leader went on to discuss various issues
surrounding the possible summoning of a private citizen to the Bar of the

House. I wish to thank the hon. Government House Leader for his intervention.

Before rendering my decision, I want to address the two requests he has
made to the Chair.

First, let me deal with the suggestion that my ruling should lay out the
options before the House in this matter. As hon. Members know, the role of the
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Speaker in matters of privilege is well defined in House of Commons Procedure
and Practice at page 122, which states:

The function of the Speaker is limited to deciding whether the matter
is of such a character as to entitle the Member who has raised the
question to move a motion which will have priority over Orders of the
Day; that is, in the Speaker’s opinion, there is a prima facie question of
privilege. If there is, the House must take the matter into immediate
consideration....

... The Speaker’s ruling does not extend to deciding whether a breach of
privilege has in fact been committed—a question which can [only]* be
decided by the House itself.

It is clear to me that the Speaker’s role in matters of privilege and contempt
is well established in our practice. In my view, it is not the role of the Speaker
to suggest how the House may wish to deal with a question of privilege or a
case of contempt, always assuming that the House has decided that it is faced
with such an offence. The ruling will therefore deal only on whether or not the
Chair has found a prima facie case of contempt.

Secondly, it has been suggested that the ruling lay down guidelines for
individuals appearing before committees of this House. However tempting
the invitation, the Speaker cannot presume to articulate the expectations
that committees have of the witnesses who come before them. Suffice it to
say that I believe all hon. Members will agree with me when I say simply that
committees of the House and, by extension, the House of Commons itself,
must be able to depend on the testimony they receive, whether from public
officials or private citizens. This testimony must be truthful and complete.
When this proves not to be the case, a grave situation results, a situation that
cannot be treated lightly.

In the situation before us, I have carefully read the Ninth Report
of the Standing Committee on Government Operations and Estimates
tabled in the House. The Committee’s Report sets out the testimony of
Mr. George Radwanski, the former Privacy Commissioner, that it found
misleading and concludes that, in its view, the former Privacy Commissioner
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should be found in contempt of the House. The Report reviews the conflicts
in the testimony and, it seems to me, draws its conclusions in a manner that
seems reasonable in the circumstances.

Accordingly, I conclude that the matters set out in the Ninth Report of the
Standing Committee on Government Operations and Estimates are sufficient
to support a prima facie finding of a breach of the privileges of this House. I
therefore invite the hon. Member for Scarborough-Rouge River to move his
motion.

Postscript: Immediately after the Speaker ruled, the Chair of the Standing
Committee on Government Operations and Estimates, Reg Alcock (Winnipeg
South), read a letter from Mr. Radwanski in which he apologized to the Committee
and to Parliament for the mistakes that had been made during his tenure as Privacy
Commissioner. Mr. Alcock sought and received unanimous consent to table the
letter.> Mr. Lee then stated that he would not move the privilege motion (which
would have called Mr. Radwanski to appear before the Bar of the House), and asked
that the House agree to bring the matter to a close.® After other Members had
spoken to the matter, John Reynolds (West Vancouver-Sunshine Coast) advised
that the House Leaders were discussing it, and received unanimous consent for the
House to return to it later in the sitting.” Later in the sitting, Mr. Lee sought and
received unanimous consent for a motion acknowledging receipt of his letter of
apology and finding Mr. Radwanski in contempt of the House.®

1. Ninth Report of the Standing Committee on Government Operations and Estimates,
presented to the House on November 4, 2003 (Journals, p. 1225).

Debates, November 4, 2003, pp. 9150-1.

Debates, November 5, 2003, pp. 9192-3.

The word “only” is missing from the published Debates.

Debates, November 6, 2003, p. 9230, Journals, p. 1245.

Debates, November 6, 2003, p. 9230, Journals, p. 1245.

Debates, November 6, 2003, p. 9231, Journals, p. 1245.

Debates, November 6, 2003, p. 9237.
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PARLIAMENTARY PRIVILEGE
Rights of the House

Freedom from obstruction, interference, intimidation and molestation:
usurpation of the title “Member of Parliament™; prima facie

November 23, 2004 Debates, pp. 1733-4

Context: On November 22, 2004, Michel Guimond (Montmorency-Charlevoix-
Haute-Céte-Nord) rose on a question of privilege with regard to an advertisement
by Serge Marcil (former Member for Beauharnois—Salaberry) which referred to him
as a Member of Parliament and included the addresses of his old constituency and
parliamentary offices even though he had been defeated in a general election
four-and-a-half months earlier. Mr. Guimond was granted unanimous consent
to table the document in question. The Speaker then took the matter under
advisement.

Resolution: The Speaker delivered his ruling on November 23, 2004. He stated that
the advertisement, in representing a non-Member as a sitting Member, constituted
a prima facie breach of privilege and he invited Mr. Guimond to move his motion.

DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
on Monday, November 22, 2004, by the hon. Member for Montmorency-
Charlevoix-Haute-Cote-Nord, concerning a misleading advertisement by a
former Member of Parliament.

In raising his question of privilege, the hon. Member for Montmorency-
Charlevoix-Haute-Cote-Nord stated that a booklet distributed to his office
on November 12, 2004, contains an advertisement in which Mr. Serge Marcil
is pictured and described as the Member of Parliament for Beauharnois-
Salaberry. The advertisement also includes the addresses for the former offices
of Mr. Marcil on Parliament Hill and in the riding. As hon. Members will
know, Mr. Marcil was the Member for Beauharnois-Salaberry during the
Thirty-Seventh Parliament, but was not returned in the June election.
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The hon. Member for Montmorency-Charlevoix-Haute-Cote-Nord
compared the current case to the case raised in the House on April 25, 1985,
in which Andrew Witer complained of an advertisement by the former
Member for Parkdale-High Park in which the former Member, Jesse Flis, was
represented as still being the sitting Member for that riding.

That case is set out in detail in House of Commons Procedure and Practice,
page 87, note 173.

I have examined the advertisement complained of by the hon. Member for
Montmorency-Charlevoix-Haute-Cote-Nord, and it is clear that his report of
the facts of the matter is accurate. How this error occurred is not for your
Speaker to judge.

I find that the advertisement, in representing someone as a sitting Member
of this House who is not in fact a Member, constitutes a prima facie breach of
the privileges of the House, and I invite the hon. Member for Montmorency-
Charlevoix-Haute-Cote-Nord to move his motion.

Postscript: Mr. Guimond moved that the matter be referred to the Standing
Committee on Procedure and House Affairs, and the motion was agreed to.2 On
February 23, 2005, the Committee presented its Twenty-Eighth Report. The Report
exonerated Mr. Marcil as it had been determined the advertisement was published
in error and there had been no intention on his part to misrepresent himself as a
Member of Parliament.? The Report was concurred in later that day.*

Debates, November 22, 2004, pp. 1657-8.
Debates, November 23, 2004, p. 1734.
Twenty-Eighth Report of the Standing Committee on Procedure and House Affairs,
presented to the House on February 23, 2005 (Journals, p. 471).
4. Journals, February 23, 2005, p. 472.
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PARLIAMENTARY PRIVILEGE
Rights of the House
Contempt of the House: Government alleged to have disregarded Parliament

March 23, 2005 Debates, pp. 4498-500

Context: On February 17, 2005, Jay Hill (Prince George-Peace River) rose on a
question of privilege and, citing comments made by Jim Peterson (Minister of
International Trade), charged the Government with disregarding Parliament and the
legislative process by implementing measures contained in Bills C-31, Department
of International Trade Act and C-32, An Act to amend the Department of Foreign Affairs
and International Trade and to make consequential amendments to other Acts despite
their defeat at second reading on February 15, 2005. After another Member spoke,
Tony Valeri (Leader of the Government in the House of Commons) declared that
the two departments were operating under the “parliamentary sanction of the
Appropriations Act” in that the Main Estimates for 2004-05, approved by Parliament,
provided funds for the operations of two departments and two Ministers. The
Speaker took the matter under advisement.'

On March 8, 2005, Dominic LeBlanc (Parliamentary Secretary to the Leader
of the Government in the House of Commons), arguing that no contempt of
Parliament had occurred, stated that the Public Service Rearrangement and Transfer
of Duties Act enabled the Government to rearrange pre-existing authorities
already created by Parliament and that legislation was generally used to confirm
Government organizational changes. Ken Epp (Edmonton-Sherwood Park) and
Alexa McDonough (Halifax) both asserted that if legislation was unnecessary, the
Government should not have introduced it. Mr. Hill reiterated their point as well.
The Speaker again took the matter under advisement.?

Resolution: On March 23, 2005, the Speaker delivered his ruling. He explained that
statutory authority already existed for the Government to proceed with changes
that had been made earlier by Orders in Council pursuant to the Public Service
Rearrangement and Transfer of Duties Act. He commented that when the Government
had introduced Bills C-31 and C-32, it was to confirm the changes that were already
in the process of being implemented. He added that if the Minister’s intention in
making the statements was to express a legal opinion that the reorganization by
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Order in Council could continue to have legal effect, then it would be difficult to
find that the comments were an offence to the dignity of the House or a breach of
privilege. The Speaker concluded his remarks by noting that the defeated Bills had
aimed to confirm executive action already taken but that the House had refused to
give that confirmation. Despite this paradox, the Speaker concluded that there was
no prima facie question of privilege.

DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised on
February 17 by the hon. Opposition House Leader concerning remarks made
by the Hon. Minister of International Trade in relation to the defeat of the
motions for second reading of Bill C-31 and Bill C-32, the Bills that proposed
to create a Department of International Trade separate from the Department
of Foreign Affairs. The hon. Opposition House Leader contends that these
remarks represent a contempt of Parliament.

I would like to thank the hon. Opposition House Leader for raising this
matter, as well as the hon. Member for Vancouver East, the hon. Member
for Calgary Southeast and the hon. Government House Leader for
their contributions when the issue was raised. I also want to thank the
hon. Parliamentary Secretary to the Government House Leader for his
intervention on March 8 and the hon. Member for Edmonton-Sherwood
Park, the hon. Member for Halifax and the hon. Opposition House Leader for
the responses to his comments.

The hon. Opposition House Leader in his original statement objected to
comments made by the Minister for International Trade on the day following
the defeat at second reading of Bill C-31 and Bill C-32. He pointed to articles
in the Globe and Mail and the Ottawa Citizen which quoted the Minister as
saying that the two departments would continue to work independently even
though Parliament had voted against the Bills that proposed to split the two
entities, the former Department of Foreign Affairs and International Trade.

The hon. Opposition House Leader alleges that the Minister’s words

suggest that the passage or defeat of legislation was inconsequential to the
separation of the departments and, in so doing, showed disregard for the role

CHAPTER I ¢ PARLIAMENTARY PRIVILEGE



SELECTED DECISIONS OF SPEAKER MILLIKEN
48

of the House of Commons. He argues that this shows such disrespect as to
constitute, in his opinion, a contempt of the House.

There are two issues in the presentation made by the
hon. Opposition House Leader. The first issue is the current status of
the Department of Foreign Affairs and International Trade given that
on February 15 the Bills containing the proposal that it be split into two
departments were defeated at second reading in the House. The second issue
is whether actions taken or statements made by the Minister in the wake
of the defeat of Bill C-31 and Bill C-32 constitute a contempt of the House of
Commons.

Let us consider the first issue, the status of the Department of Foreign
Affairs and International Trade.

On December 12, 2003, a number of Orders in Council were made under
the authority of several statutes, including the Public Service Rearrangement
and Transfer of Duties Act, the Public Service Employment Act, the Financial
Administration Act and the Ministries and Ministers of State Act.

I draw the attention of the House, for example, to Order in Council
numbered 2003-52 designating the Department of International Trade as a
department. Other Orders in Council in this series address ancillary issues
related to that designation, while the existence of the positions of Minister of
Foreign Affairs and a Minister of International Trade both existed pursuant to
the Salaries Act prior to that day.

The Public Service Rearrangement and Transfer of Duties Act provides
that the Government, by Order in Council, may reorganize existing functions
of Government for which Parliament has voted funds. In short, existing
statutes grant the Government considerable leeway in proceeding with
any reorganization it chooses to pursue. The Canadian custom has been to
complete or confirm such rearrangements by way of legislation.

The House will note that these are some of the very points
which were emphasized by the hon. Parliamentary Secretary to the
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Government House Leader when he spoke to this issue on March 8, saying,
in part:

In reorganizing or organizing a cabinet and making use of the Public
Service Rearrangement and Transfer of Duties Act, the government does
not create new statutory authorities or powers. Rather, the government
rearranges pre-existing authorities that have already been created by
Parliament and does so in accordance with a legislative mechanism that
has also been created by Parliament.

It would appear to the Chair that in general the power of the Government
to reorganize, and specifically this latest reorganization, is not very well
understood. The House will recall that as far back as March 2004 questions
related to the reorganization were surfacing in the House.

For example, I remind hon. Members of the question of privilege raised
on March 10, 2004 by the hon. Member for St. John’s South-Mount Pearl with
regard to the form of the Main Estimates for 2004-05. I refer hon. Members to
the Debates for that day at pages 1310 and 1311.

I also refer hon. Members to the text, Organizing to Govern, Volume One,
by the Hon. Gordon F. Osbaldeston, former Clerk of the Privy Council, who
explains at page 24:

For a variety of reasons—ministerial preference, better organization
fit, and other reasons... —governments may decide to rearrange their
organizations. The chief legislative tool for accomplishing this type of
organizational change is the Public Service Rearrangement and Transfer
of Duties Act. Orders in council pursuant to this Act are used principally
for two purposes:

transfer of organizational subunits... from one
organization to another...

transfer of responsibility for acts or parts of acts from one
minister to another...
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On page 25 he goes on to confirm:

Strictly speaking, these tools are meant only to reorganize existing
functions of government for which Parliament has voted funds—any
new activities must be authorized by Parliament.

So, too, in the case now before us, whether or not the House is convinced
of the case for reorganization, the Government nonetheless has at hand the
tools to execute those plans; legislative measures like Bill C-31 and C-32 merely
complement them.

I trust that the background I have just presented will assist the House in
better appreciating the current situation. Here, existing functions, notably
international trade, arebeing reconfigured and those rearrangements have been
carried out by Orders in Council. I should say that this is what distinguishes
the current situation from the one cited by the hon. Opposition House Leader
on which Speaker Fraser ruled in 1989. In that case, a new tax, the GST, was
being proposed by the Government of the day, but enacting legislation had not
yet been adopted in the House.

In the opinion of the Chair, the authority to begin the process of
separating the departments rests on the series of Orders in Council adopted
December 12, 2003, pursuant to existing statutory authorities granted to the
Government by Parliament. That authority is set out in the law and it is not for
me to judge whether it is sufficient in this case.

Following a search of our precedents, I am unable to find a case where any
Speaker has ruled that the Government, in the exercise of regulatory power
conferred upon it by statute, has been found to have breached the privileges
of the House. Indeed, the hon. Member is not arguing that. He seems to be
suggesting that the Minister’s comments amounted to a breach of privilege,
but if the Minister was stating the legal position, it could hardly constitute a
breach.

To recap then, since I promised the hon. Member for Halifax that all
would be made clear in this ruling, statutory authority, namely the Public
Service Rearrangement and Transfer of Duties Act, already exists to proceed
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with the changes that were originally made in December by Orders in Council
pursuant to that Act. When the Government introduced legislation,
specifically Bill C-31 and Bill C-32, since, as explained the hon. Parliamentary
Secretary to the Government House Leader, it was as a complement in keeping
with “... Canadian practice... to confirm major changes in Government
organization through legislation”. We can think of these Bills as similar to the
miscellaneous statutes amendments bills that come before Parliament from
time to time.

From a reading of the Bills, it appears to me that they enshrine in statute
the new names of the departments and Ministers and spell out the mandate
of international trade, not in the cryptic language of the Order in Council
but in the more Cartesian vocabulary of legislative drafting. Furthermore,
Bill C-31 appears to create a new post of Associate Deputy Minister of
International Trade.

Thus, as the House well knows, on December 7, 2004, Bill C-31, An
Act to establish the Department of International Trade and to make related
amendments to certain Acts, and Bill C-32, An Act to amend the Department
of Foreign Affairs and International Trade Act and to make consequential
amendments to other Acts, were introduced and read a first time. These Bills
were debated at second reading in early February, each coming to a vote on
second reading, that is to say a vote on approval in principle of each Bill, on
February 15. Both Bills were defeated at second reading.

Where does that leave matters?

The procedural consequence is clear. Bill C-31 and Bill C-32 will not
proceed further in this session.

The legal consequence is not for me to address. The Chair is unable to
determine what future legislative measures the Government may bring
forward to complete or confirm the division of the two departments. That is
for the Government to determine.

As my predecessors and I have pointed out in many previous rulings,
where legal interpretation is at issue, it is not within the Speaker’s authority to
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rule or decide points of law. This principle is explained on pages 219 and 220
of House of Commons Procedure and Practice:

—while Speakers must take the Constitution and statutes into account
when preparing a ruling, numerous Speakers have explained that it is
not up to the Speaker to rule on the “constitutionality” or “legality” of
measures before the House.

If the Chair cannot pronounce on the legality of Government action, it
is up to the Speaker to examine the situation and to weigh the arguments of
the hon. Opposition House Leader to determine from a purely procedural
perspective whether the privileges of the House have been breached.

I can only assume that the Minister, in stating his intention to continue
with the establishment of the Department of International Trade, is planning
to proceed for the moment under existing authorities.

In a similar vein, the Chair has noted and draws the attention of the House
to the form of the Main Estimates for 2005-06. Those documents present
separate budgets for foreign affairs and for international trade, though the
formal name Foreign Affairs and International Trade is still invoked.

Is there cause for concern, however, that the privileges of the House
are breached where the Government continues with its departmental
reorganization by Orders in Council after confirmation of these initiatives was
not approved by the House? Am I to find here a prima facie breach of privileges
of the House?

It seems to me that in making the statement outside the House, which
gave rise to the point of privilege of the hon. Opposition House Leader, the
Minister might only have meant to indicate that the reorganization by Orders
in Council continues to have legal effect. If that was the intent of the Minister’s
remark and the actions taken are legally valid, which I must assume is the case,
it is difficult to find this comment offensive to the dignity of the House and
therefore a prima facie breach of privileges.
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That is not to say that the comments, if reported accurately, do not concern
me. I can fully appreciate the frustration of the House and the confusion of
hon. Members, let alone those who follow parliamentary affairs from outside
this Chamber. The scrutiny of legislation is arguably the central role of
Parliament.

The decision of the House at each stage of a Government bill determines
whether or not the proposal can go forward. How can the decisions of the
House on these Bills be without practical consequence?

We appear to have come upon a paradox in Canadian practice. Bill C-31
and Bill C-32 aimed to confirm executive action, action already taken pursuant
to statutes by non-legislative means, and the House of Commons has refused
to give that confirmation. It leaves the Government and the House in a most
unfortunate conflict on the matter but, on the information I have, I cannot
find that this constitutes a prima facie breach of the privileges of the House.

Atthe end of all this, it seems to me that what we have here is an unfortunate
incident that has impacted upon the working relationship between the House
and the Government. The hon. Government House Leader has said that
the Government is reviewing its parliamentary options. The Chair would
encourage the Government, during the course of that review, to have further
consultations with all parties in the House to clarify events and restore the
central working relationship to its usual good form.

1. Debates, February 17, 2005, pp. 3652-4.
2. Debates, March 8, 2005, pp. 4120-2.
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PARLIAMENTARY PRIVILEGE
Rights of the House

Contempt of the House: Prime Minister alleged to have disregarded a decision
of the House concerning an Order in Council appointment

May 3, 2005 Debates, pp. 5547-8

Context: On April 12, 2005, Bob Mills (Red Deer) rose on a question of privilege'
to accuse Paul Martin (Prime Minister) of contempt of Parliament for disregarding
a decision of the House, following its concurrence, on April 6, 2005, in the
Fourth Report of the Standing Committee on the Environment and Sustainable
Development, which recommended that Glen Murray’s nomination as Chairman
of the National Round Table on the Environment and the Economy be withdrawn.?
On April 14, 2005, Dominic LeBlanc (Parliamentary Secretary to the Leader of the
Government in the House of Commons) spoke to the question of privilege, claiming
that the Committee knew it did not have the authority to revoke the appointment,
and that the appointment had been made prior to the Committee reporting back
to the House on the matter. The Speaker then took the matter under advisement.?

Resolution: The Speaker delivered his ruling on May 3, 2005. He reminded
Members that committees did not have the power to revoke an appointment or
nomination, and that a resolution of the House did not have the effect of requiring
that any action be taken—nor was it binding. The Speaker indicated that, as Order
in Council appointments were the prerogative of the Crown, he could not compel
the Government to abide by the Committee’s recommendation. He concluded that
the matter did not, therefore, constitute a prima facie breach of privilege.

DECISION OF THE CHAIR
The Speaker: I am now prepared to rule on the question of privilege raised
on Tuesday, April 12, by the hon. Member for Red Deer concerning the

Government’s disregard of a motion adopted by the House with respect to an
Order in Council appointment.
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I wouldlike to thank the hon. Member for Red Deer for bringing this matter
to the attention of the House as well as the hon. Parliamentary Secretary to the
Leader of the Government in the House of Commons for his intervention.

In presenting his case, the hon. Member for Red Deer charged that the
Prime Minister was in contempt of Parliament for disregarding the motion
adopted by the House on April 6 recommending that Mr. Glen Murray’s
nomination as chairperson of the National Round Table on the Environment
and the Economy be withdrawn. The hon. Member for Red Deer argued that
his privileges had been taken away because the Prime Minister had ignored the
wishes of the House of Commons by appointing Mr. Murray to the position.

In order for the House to appreciate fully the context of the hon. Member’s
question of privilege, I feel it would be useful if I summarized the proceedings
leading up to it.

On February 17, 2005, the Parliamentary Secretary to the Leader of the
Government in the House of Commons tabled the certificate of nomination
of Mr. Glen Murray as chairperson of the National Round Table on the
Environment and the Economy pursuant to Standing Order 110(2), after which
the certificate of nomination was referred to the Standing Committee on the
Environment and Sustainable Development. Mr. Murray was subsequently
invited to appear before the Committee to answer questions about his
qualifications for the position.

On March 8, 2005, the Committee adopted the following motion:

That, due to the fact Mr. Glen Murray has insufficient experience in
environment related fields or study, this Committee calls on the Prime
Minister to withdraw Mr. Murray’s appointment to the National Round
Table on the Environment and the Economy.

The Chair of the Committee, the hon. Member for York South-Weston,
informed the members of the Committee that although the Committee did
not have the power to revoke an appointment, a letter would be sent to the
Prime Minister advising him of the Committee’s decision.
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On March 22, 2005, the Committee adopted another motion to report its
decision to the House and on March 24, 2005, the Chair of the Committee
presented the Committee’s Fourth Reportto the House. The House subsequently
adopted a motion to concur in the Committee’s Report on April 6, 2005. In
the meantime, Mr. Murray’s appointment had been confirmed by the Prime
Minister’s Office.

On April 14, 2005, the hon. Parliamentary Secretary to the Leader of
the Government in the House rose to present the Government’s position
with respect to the question of privilege. The hon. Parliamentary Secretary
provided the House and the Chair with additional facts that he believed were
relevant to the issue. He stated that the appointment was proceeded with on
March 18, 2005, because the Government understood from the Chair’s letter
that the Committee had completed its consideration of the matter and “in full
knowledge that it did not have the power to revoke the appointment”. He noted
that it was only after the appointment had been finalized that the Committee
decided to report the matter to the House.

During my deliberations on this question of privilege, I reviewed
Standing Orders 110 and 111 relating to the examination of Order in Council
certificates of nomination and appointments by standing committees to
refresh my memory as to their operation.

For the benefit of Members, Standing Orders 110 and 111 were first
adopted on a provisional basis by the House in February 1986 and made
permanent in June 1987. Standing Order 110(1) provides for the tabling in the
House of a certified copy of an Order in Council appointing an individual to a
non-judicial post and its referral to a standing committee for its consideration.

Standing Order 110(2) provides for the tabling of a certificate stating that
a specific individual has been nominated for an appointment to a specified
non-judicial role and the referral of this certificate to a standing committee
for its consideration for a period not exceeding 30 sitting days. This is the
mechanism by which Mr. Murray’s nomination was referred to the Standing
Committee on the Environment and Sustainable Development.
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Standing Order 111 sets forth the terms of the examination of the appointee
or nominee in the designated committee. In particular, the Standing Order
restricts the examination to the appointee’s qualifications and competence
and provides for a specific time limit of 10 sitting days for the examination of
the appointee or nominee in the committee from the first consideration and
within the overall 30 day limit.

I would also like to refer Members to page 875 of Marleau and Montpetit:

Appointments are effective on the day they are announced by the
government, not on the date the certificates are published or tabled in
the House.

Further, on page 877, it states:

A committee has no power to revoke an appointment or nomination
and may only report that they have examined the appointee or
nominee and give their judgement as to whether the candidate has
the qualifications and competence to perform the duties of the post to
which he or she has been appointed or nominated.

House of Commons Procedure and Practice at page 448, further states that
the adoption of:

A resolution of the House makes a declaration of opinion or purpose;
it does not have the effect of requiring that any action be taken—nor is
it binding.

To conclude, it is clear from the above that Order in Council appointments
are the prerogative of the Crown.

While the Government can be guided by recommendations of a standing
committee on the appointment or nomination of an individual, the Speaker
cannot compel the Government to abide by the committee’s recommendation
nor by the House’s decision on these matters. I therefore find there is no
prima facie question of privilege.
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I thank the hon. Member for Red Deer for bringing this matter to the
attention of the House.

1. Debates, April 12, 2005, pp. 4950-1.
2. Journals, March 24, 2005, p. 564; April 5, 2005, p. 579; April 6, 2005, pp. 583-4.
3. Debates, April 14, 2005, pp. 5067-8.

CHAPTER I ¢ PARLIAMENTARY PRIVILEGE



SELECTED DECISIONS OF SPEAKER MILLIKEN
59

PARLIAMENTARY PRIVILEGE
Rights of the House

Contempt of the House: Officers of Parliament; Ethics Commissioner’s actions
and remarks regarding an investigation of a Member; prima facie

October 6, 2005 Debates, pp. 8473-4

Context: On September 26, 2005, Deepak Obhrai (Calgary East) rose on a question
of privilege, alleging that the Ethics Commissioner, Bernard Shapiro, was in
contempt of the House for having breached the Parliament of Canada Act and
sections 27(4) and (7) of the Conflict of Interest Code for Members of the House of
Commons. Mr. Obhrai argued that the Commissioner had not, as required by the
Code, provided him with reasonable written notice that he was under investigation
for possible violations of the Code, nor for which specific section of it the Member
may have violated. Moreover, he claimed that Mr. Shapiro had commented on the
investigation to representatives of the media, thus damaging his reputation and
prejudicing the inquiry. The Speaker took the matter under advisement.'

Resolution: On, October 6, 2005, the Speaker delivered his ruling. He noted that
neither the Parliament of Canada Act nor the Conflict of Interest Code provided a
mechanism to permit Members to make complaints against the Ethics Commissioner
with respect to the discharge of his mandate, nor for the Ethics Commissioner to
defend himself against complaints about how he performs his duties. He stated
that, without a review of the matter by the relevant committee, he was hesitant to
rule an Officer of Parliament to be in contempt of the House. He further stated that
it was unclear what role the Speaker could play in interpreting and enforcing the
Code. He pointed out that subsection 72.05(3) of the Act stipulates that the Ethics
Commissioner is to carry out his duties under the “general direction of a committee
of the House”, namely the Standing Committee on Procedure and House Affairs.
However, since the Code was relatively new at the time and there was no clear
process to address these sorts of disputes, the Speaker declared himself willing
to rule that there was a prima facie breach of privilege so as to afford the House
the opportunity to decide how it wished to proceed. The Speaker then invited
Mr. Obhrai to move the appropriate motion.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised on
Monday, September 26 by the hon. Member for Calgary East concerning the
work of the Ethics Commissioner. I would like to thank the hon. Member for
raising this matter, as well as for the additional information he provided.

In presenting his case, the hon. Member for Calgary East argued that the
Ethics Commissioner had not followed the proper process for conducting an
inquiry as defined in the Conflict of Interest Code appended to our Standing
Orders. Specifically, the hon. Member claimed that the Ethics Commissioner
failed to provide him with reasonable written notice that he was the subject of
an inquiry. In addition, the hon. Member stated that, by commenting on the
inquiry to a journalist, the Ethics Commissioner failed to conduct the inquiry
in private.

Finally, the hon. Member alleged that the Ethics Commissioner’s
comments to this journalist had damaged the hon. Member’s reputation and
unfairly prejudiced the investigation.

For those reasons, he charged that the Ethics Commissioner was in
contempt of the House and asked that I find a prima facie breach of privilege.

As both the position of Ethics Commissioner and the Conflict of Interest
Code are relatively new, I believe it would be helpful to review how they came
into existence.

On March 31, 2004, Royal Assent was given to Bill C-4, An Act to amend
the Parliament of Canada Act (Ethics Commissioner and Senate Ethics
Officer) and other Acts in consequence. This Act created the position of Ethics
Commissioner, whose role in relation to Members of Parliament is specified in
subsection 72.05(1) of the Act, namely to:

“perform the duties and functions assigned by the House of Commons

for governing the conduct of its Members when carrying out the duties
and functions of their office as Members of that House”.
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On April 29, 2004, the House adopted the Twenty-Fifth Report
of the Standing Committee on Procedure and House Affairs, which
recommended that a Conflict of Interest Code for Members be appended to
our Standing Orders. This Code, which came into force at the beginning of
the Thirty-Eighth Parliament, assigns several responsibilities to the Ethics
Commissioner.

I mention these events to underscore that the Conflict of Interest Code
contains rules that the House has adopted for itself and that the House
has mandated the Ethics Commissioner to interpret and apply the Code.
However neither the Act nor the Code provide a mechanism for Members to
make a complaint against the Ethics Commissioner regarding the discharge
of that mandate. By the same token, there is no mechanism for the Ethics
Commissioner to defend himself against a complaint about how he performs
his duties.

Having no other recourse, the hon. Member for Calgary East has asked me
to rule on whether or not the Ethics Commissioner has breached two specific
portions of the Code. The first alleged violation relates to subsection 27(4) of
the Code which reads:

The Ethics Commissioner may, on his or her own initiative, and on
giving the Member concerned reasonable written notice, conduct an
inquiry to determine whether the Member has complied with his or her
obligations under this Code.

The hon. Member stated that the inquiry into his conduct began last May,
but claimed not to have been notified officially until August 23, 2005, of the
nature of the allegations against him.

Second, the hon. Member claimed that by revealing details of the
investigation to the media, the Ethics Commissioner has failed to conduct his
inquiry in private. This requirement is found in subsection 27(7) of the Code
which states:

The Ethics Commissioner is to conduct an inquiry in private and

with due dispatch, provided that at all appropriate stages throughout
the inquiry the Ethics Commissioner shall give the Member reasonable
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opportunity to be present and to make representations to the Ethics
Commissioner in writing or in person by counsel or by any other
representative.

Those two allegations are troubling in themselves and the correspondence
provided by the hon. Member lends further weight to his case, so I have
concerns about how this matter has progressed.

That being said, it is unclear what role, if any, that I as your Speaker have
to play in ensuring that the Code is properly interpreted and enforced. For
example, is it up to the Chair to determine what constitutes “reasonable written
notice” or to say to what extent inquiries are to be conducted in private? Can
the Chair be expected to rule on what constitutes “due dispatch” or on whether
a Member who is the subject of an inquiry has been given a “reasonable
opportunity to be present and to make representations?” A close reading of
the Act and the Standing Orders suggests to me that that responsibility lies
elsewhere.

Subsection 72.05(3) of the Act specifies that the Ethics Commissioner
shall carry out his duties and functions under the general direction of a
committee of the House. The House has designated the Standing Committee
on Procedure and House Affairs to be this committee. Pursuant to
Standing Order 108(3)(a)(viii), the Standing Committee has the mandate
to “review and report on all matters relating to the Conflict of Interest Code for
Members of the House of Commons’.

Since, as I stated earlier, the Code is still relatively new, I believe it would
be beneficial both for the Office of the Ethics Commissioner and for the
House if the Committee considered this matter. This would afford the Ethics
Commissioner an opportunity to explain the process by which inquiries
are conducted and give hon. Members a chance to raise any concerns. The
Chair hopes that such a dialogue between the Committee and the Ethics
Commissioner will clarify matters for all involved.

To summarize then, while the Chair is hesitant to rule that the conduct of
an Officer of Parliament constitutes a contempt of the House in the absence
of a thorough review and assessment by the responsible committee, the Chair
is nevertheless sympathetic with the hon. Member for Calgary East who is
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seeking guidance on what avenues are open to him to ensure that this very
serious matter is resolved. In particular, the Chair is concerned that the absence
of a clear process to address these kinds of disputes leaves both hon. Members
and the Ethics Commissioner lacking the clarity to which they are entitled in
the performance of their respective roles.

For these reasons, and to afford the House an opportunity to pronounce
itself on how it wishes to proceed in this very delicate case, I am prepared to
find a prima facie question of privilege, and I therefore invite the hon. Member
for Calgary East to move his motion.

Postscript: Mr. Obhrai moved that the question be referred to the Standing
Committee on Procedure and House Affairs and the motion was agreed to.2 On
November 18, 2005, the Committee presented its Fifty-First Report to the House,
finding the Commissioner to be in contempt of the House but recommending no
sanctions or penalty in the matter.? (Editor’s Note: the Report was not concurred in).

Debates, September 26, 2005, pp. 8025-7.

Debates, October 6, 2005, p. 8474, Journals, p. 1119.

Fifty-First Report of the Standing Committee on Procedure and House Affairs, presented
to the House on November 18, 2005 (Journals, pp. 1289-90).
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PARLIAMENTARY PRIVILEGE
Rights of the House
Contempt of the House: termination of funding to Law Commission of Canada

October 19, 2006 Debates, pp. 4014-5

Context: On October 3, 2006, Joe Comartin (Windsor-Tecumseh) rose on a question
of privilege to object to the Government’s decision to terminate all funding for the
Law Commission of Canada. Mr. Comartin argued that such an action constituted
a breach of the House's collective privileges since it would, in effect, dissolve the
Law Commission, whereas he maintained the dissolution would only be done by
Parliament through the repeal of the Law Commission of Canada Act. Rob Nicholson
(Leader of the Government in the House of Commons) argued that the Government
had acted properly and was under no obligation to expend funds in areas in which
it had decided not to. After hearing from other Members, the Speaker took the
matter under advisement.!

Resolution: The Speaker delivered his ruling on October 19, 2006. As to whether
the Government'’s actions conformed to existing legislation respecting the Law
Commission, the Speaker declared that it was not within the Speaker’s authority
to rule or to decide on points of law. In considering whether or not the elimination
of funding for the Law Commission had breached the privileges of the House,
the Speaker concluded that none of the collective privileges of the House had
been breached. The Speaker also pointed out that it was the prerogative of the
Government to manage public funds and ruled that the Government's action had
not challenged the perceived authority and dignity of Parliament since the House
retained the ability to oversee public expenditures though its standing committees.

DECISION OF THE CHAIR
The Speaker: I am now prepared to rule on the question of privilege raised

on October 3, 2006, by the hon. Member for Windsor-Tecumseh concerning
funding cuts to the Law Commission of Canada.
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I wish to thank the hon. Member for raising this issue. I also wish to thank
the hon. Member for London West, the hon. Government House Leader and
the hon. Member for Vancouver East for their interventions.

In his question of privilege, the hon. Member for Windsor-Tecumseh
expressed concern about the Government’s announcement on September 25
that it would be eliminating funding to the Law Commission of Canada, thus
effectively dissolving the organization. He questioned the authority of the
Government to do so without parliamentary approval, contending that the
House of Commons first had to pass legislation to repeal the Law Commission
of Canada Act. In support of this argument, he referred to a 1993 precedent
when Bill C-63, An Act to Dissolve or Terminate Certain Corporations, was
passed. In conclusion, he asserted that the actions of the Government breached
the collective privileges of the House.

The hon. Member for London West contributed arguments in support of
the question of privilege. She gave a brief summary of the history and mandate
of the Law Commission of Canada, citing several sections from the Law
Commission of Canada Act. The hon. Member for Vancouver East also spoke
in support of the question of privilege.

For his part, the hon. Government House Leader contended that this was
not a question of privilege. He stated:

... the President of the Treasury Board and the Government of Canada
are not obligated to continue to spend money in areas which the
Government has decided it does not want to spend....

The matter raised by the hon. Member for Windsor-Tecumseh is complex.
The question on which I have been asked to rule is twofold. First, [are]* the
Government’s actions in conformity with existing legislative provisions
respecting the Law Commission of Canada? Second, do the Government’s
actions in eliminating the funding for the Law Commission breach the
privileges of the House?

With respect to the first point, as my predecessors and I have pointed out
in many rulings, where legal interpretation is an issue, it is not within the
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Speaker’s authority to rule or decide points of law. Mr. Speaker Lamoureux’s
ruling, found at page 7740 of the Debates for September 13, 1971, deals with
this question as follows:

Whether the government has an obligation under the terms of the
existing law to make certain payments is not a question for the Chair
to decide... This is a matter of judicial interpretation and is far beyond
the jurisdiction and certainly far beyond the competence of the Chair.

Accordingly, if there is a legal problem, then the solution is to be found in
the courts.

Now let me address the procedural issues that do lie within the Speaker’s
purview. The hon. Member for Windsor-Tecumseh argues that the collective
privileges of the House have been breached.

Generally speaking, the collective privileges of the House are categorized
as the power to discipline; the regulation of its own internal affairs; the
authority to maintain the attendance and service of its Members; the right to
institute inquiries, call witnesses and demand papers; the right to administer
oaths to witnesses; and the right to publish papers containing defamatory
material. In this particular instance, it is evident that none of these collective
rights have been breached.

That being said, House of Commons Procedure and Practice states, at
page 52:

Any conduct which offends the authority or dignity of the House,
even though no breach of a specific privilege may have been committed,
is referred to as a contempt of the House. Contempt may be an act or an
omission; it does not have to actually obstruct or impede the House or
a Member, it merely has to have the tendency to produce such results.

In short, the Chair is being asked to judge whether this action by the

Government has challenged the perceived authority and dignity of Parliament.
Let me review briefly the parameters of that authority as they relate to this case.
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Through the estimates and ways and means processes, Parliament
authorizes the amounts and destinations of all public expenditures. Once
Parliament has allocated the moneys, it is the prerogative of the Government
to manage these funds. On page 697 of the House of Commons Procedure and
Practice it states:

As the Executive power, the Crown is responsible for managing all the
revenue of the state, including all payments for the public service.

Although responsibility for financial management belongs to the
Government, the House retains an important oversight role. Members,
through the standing committee system, have an opportunity to examine
how the Government has managed these funds through their review of the
estimates, the annual departmental performance reports, the Public Accounts
of Canada and the reports of the Auditor General.

At this time Ministers may be invited to appear before standing committees
to defend these expenditures and the committees may report back to the
House. In addition, as part of its responsibility for oversight of Government
activities, a committee may invite a Minister to appear at any time to discuss
administrative decisions.

Following such inquiries, committees are empowered to report to the
House concerning any comments or recommendations they may wish to
make. The House then has the authority to take up the matter and deal with
it as it sees fit.

Thus, the duty of oversight goes to the very reason for the existence of
Parliament and this range of activities represents the normal operations of
this place. In this way, Members who disagree with the course taken by the
Government on any particular issue can pursue such questions in a variety of
ways. Since the avenues remain open to the hon. Member, the Chair cannot
conclude that the Government’s action on the Law Commission is flouting the
authority of the House.

While Members may have deep concerns about the decision to no longer
fund the Law Commission of Canada, this decision does not constitute a
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breach of privilege. While the hon. Member for Windsor-Tecumseh may feel
he has a grievance, I cannot find a prima facie case of privilege in this case.

I thank the hon. Member, however, for bringing this important matter to
the attention of the Chair.

1. Debates, October 3, 2006, pp. 3526-9.
2. 'The published Debates read “is” instead of “are”.
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PARLIAMENTARY PRIVILEGE
Rights of the House

Contempt of the House: premature disclosure of Speech from the Throne to
members of the media

October 23, 2007 Debates, pp. 282-3

Context: On October 16, 2007, prior to the summoning of the House to the Senate
for the reading of the Speech from the Throne, Ralph Goodale (Wascana) rose on
a question of privilege. He argued that a contempt of Parliament had occurred
because copies of the Speech from the Throne had been made available to the
media prior to its reading by the Governor General. After hearing from another
Member, the Speaker took the matter under advisement and indicated that he
would come back to the House, if necessary.!

Resolution: On October 23, 2007, the Speaker delivered his ruling. He noted that
although the premature release of important documents runs contrary to the
practices of the House, the source of the leak was not certain. He pointed out that
the secrecy usually associated with the release of important documents like the
Speech from the Throne and budgets was a convention of Parliament and not a
matter of privilege. Accordingly, he concluded that there had been no breach of
privilege.

DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
by the hon. House Leader for the Official Opposition on October 16, 2007,
concerning disclosure to the media of details of the Speech from the Throne
prior to its reading by Her Excellency the Governor General to both Houses
of Parliament.

I would like to thank the House Leader for the Official Opposition

for bringing this matter to the attention of the House, as well as the
hon. Government House Leader for his contribution on this question.
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The House Leader for the Official Opposition, in raising the matter,
pointed out that copies of the Speech from the Throne were made available to
the media before Her Excellency read the Speech in the Senate Chamber. The
Government House Leader also expressed his concern about this situation,
which he described as troubling.

I, too, view such matters seriously, as I know all hon. Members do. The
premature release of important documents, such as the Speech from the Throne
or the budget, runs contrary to our practices.

In this particular situation, however, there seems to be some disagreement
about the responsibility for this leak. I must add, too, that even if undisputed
facts were provided in this specific case, the Chair can find no procedural
authority for the claim that the premature disclosure of the Speech from the
Throne constitutes a breach of the privileges of the Members of this House.

In reference to the secrecy of the budget, House of Commons Procedure
and Practice states at page 753: “Speakers of the Canadian House have
maintained that secrecy is a matter of parliamentary convention, rather than
one of privilege.”

I would suggest to the House that the same is true with regard to Throne
Speeches. I therefore must rule that no breach of privilege has occurred in the
present case.

Once again, I would like to thank the hon. Opposition House Leader for
going to the trouble of raising this matter.

1. Debates, October 16, 2007, pp. 1-2.
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PARLIAMENTARY PRIVILEGE
Rights of the House

Contempt of the House: Government advertising alleged to have anticipated a
decision of the House

May 29, 2008 Debates, pp. 6276-8

Context: On May 15, 2008, Jim Karygiannis (Scarborough-Agincourt) and
Olivia Chow (Trinity-Spadina) each rose on questions of privilege with respect to
advertisements placed in various newspapers by the Department of Citizenship
and Immigration.! Mr. Karygiannis and Ms. Chow argued that these advertisements,
on the subject of changes to the Immigration and Refugee Protection Act included
in Bill C-50, Budget Implementation Act, 2008, presented misleading information
that obstructed and prejudiced the proceedings of the House and its committees,
anticipated a decision of the House, constituted an unauthorized expenditure of
public funds for partisan purposes, and were, therefore, a contempt of Parliament.
PeterVan Loan (Leader of the Governmentin the House of Commons) challenged the
timeliness of the question of privilege, noted that the funds for the advertisements
had already been approved by Parliament when it had adopted interim supply,
argued that the wording of the advertisements respected parliamentary
jurisdiction by clearly stating that the measures were currently before Parliament,
and concluded that the question was in fact a matter for debate. After a further
intervention from Mr. Karygiannis, the Speaker took the matter under advisement.?

Resolution: The Speaker delivered his ruling on May 29, 2008. He indicated that he
was satisfied that Mr. Karygiannis had raised the question of privilege in a timely
manner. He noted that the expenditure of money for the advertisements in question
was not a procedural matter. He added that the wording in the advertisements
made it clear that the matters discussed were currently before Parliament and were
merely proposals. The advertisements did not misrepresent the proceedings of the
House, nor did they presume the outcome of deliberations on the Bill. Consequently
the Speaker concluded that there was no prima facie case of privilege or contempt
of Parliament.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
by the hon. Member for Scarborough-Agincourt and the hon. Member for
Trinity-Spadina on May 15, 2008, concerning the Department of Citizenship
and Immigration’s newspaper advertisements entitled “Reducing Canada’s
Immigration Backlog”.

I would like to thank the hon. Members for having raised this matter, as
well as the hon. Leader of the Government in the House of Commons for his
intervention.

In his remarks, the hon. Member for Scarborough-Agincourt brought to
the attention of the House that advertisements had been placed in newspapers
by the Department of Citizenship and Immigration regarding proposed
changes to the Immigration and Refugee Protection Act. He contended that the
advertisements promoted certain changes to the Act as contained in section 6
of Bill C-50, An Act to implement certain provisions of the budget tabled in
Parliament on February 26, 2008 and to enact provisions to preserve the fiscal
plan set out in that budget.

As hon. Members know, Bill C-50 has not yet been adopted by this House
or by Parliament. The hon. Member for Scarborough-Agincourt argued that
these advertisements and the use of public funds to pay for them demonstrated
contempt for this House on the part of the Minister of Citizenship and
Immigration.

In her submission, the hon. Member for Trinity-Spadina also contended
that these advertisements constituted a contempt of Parliament by presenting
misleading information that has obstructed and prejudiced the proceedings of
this House. The hon. Member likened this situation to a case in 1989 when the
Government of the day placed an advertisement in newspapers to announce
changes to the federal sales tax, which had not been adopted yet by Parliament.

In support of the contention that the use of public funds for these
ads constituted a contempt of Parliament, the hon. Member cited an
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October 17, 1980 ruling by Madam Speaker Sauvé regarding an advertising
campaign on the Government’s constitutional position.

The hon. Leader of the Government in the House of Commons argued, for
his part, that the question of privilege was not raised at the earliest available
opportunity since the advertisements in question had first appeared in
newspapers on April 15. To support this point, he quoted passages from House
of Commons Procedure and Practice on pages 122 and 124 which state that the
Speaker must be satisfied that a question of privilege was raised at the earliest
opportunity.

In addressing the issue of the use of public money, the Government
House Leader stated that the funds used were not dependent on the passage
of Bill C-50 but, in fact, had been approved in March of this year as part of
interim supply.

In addition, he maintained that the advertisements were written in
such a way as to take into account what he described as the core principle of
Mr. Speaker Fraser’s 1989 ruling, that is:

... that advertising undertaken by the Government should not presume
or suggest that a decision had been made already when it had not been
taken by the House of Commons or by Parliament.

He stressed that words and the tone used in the advertisements fully
respected the jurisdiction and privileges of Parliament since they did not
presume that Parliament had already taken a decision on the matter. To that
end, he quoted from the advertisements in question.

In assessing the merits of any question of privilege raised in the
House, the Chair is always mindful of the important point raised by the
Government House Leader regarding timing. It is true that Members wishing
to raise a question of privilege must do so at the earliest opportunity.

However, there is an important nuance the Government House Leader
may have overlooked. In this case, as in others, it is not so much that the event
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or issue complained of took place at a given time, but rather that the Members
bringing the matter to the attention of the House did so as soon as practicable
after they became aware of the situation.

The Chair has always exercised discretion on this point given the need to
balance the need for timeliness with the important responsibility Members
have of marshalling facts and arguments before raising matters of such import
in the House.

In the case at hand, the Minister of Citizenship and Immigration was
asked about the advertisements when she appeared before the Standing
Committee on Citizenship and Immigration on the afternoon of Tuesday,
May 13, less than two days before the matter was raised in the House. Given
these circumstances, I am satisfied that the Members for Scarborough-
Agincourt and Trinity-Spadina have respected the timing requirements of
our established procedure for raising questions of privilege.

The Chair must now determine whether or not the placement of the
advertisements related to certain provisions of Bill C-50 has interfered with
the ability of Members to carry out their responsibilities as Members of
Parliament. In doing so, the cases cited by the Member for Trinity-Spadina
have been most instructive.

AsMr. Speaker Fraser stated in his ruling in the Debates of October 10, 1989,
on pages 4457 to 4461:

In order for an obstruction to take place, there would have had to be
some action which prevented the House or Members from attending to
their duties, or which cast such serious reflections on a Member that he
or she was not able to fulfill his or her responsibilities. I would submit
that this is not the case in the present situation.

Despite not finding a prima facie case of privilege in that case,

Mr. Speaker Fraser did raise serious concerns about the situation, stating that
the ad was “objectionable and should never be repeated”.
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With respect to the content and the cost of the advertisements, in the
ruling given by Madam Speaker Sauvé on October 17, 1980, she stated on
page 3781 of the House of Commons Debates:

The fact that certain Members feel they are disadvantaged by not
having the same funds to advertise as does the government, which
could possibly be a point of debate, as a matter of impropriety or under
any other heading, does not constitute a prima facie case of privilege
unless such advertisements themselves constitute a contempt of the
House, and to do so there would have to be some evidence that they
represent a publication of false, perverted, partial or injurious reports
of the proceedings of the House of Commons or misrepresentations of
Members.

As I indicated when this matter was raised, the issue of the money spent
for these advertisements is clearly not a procedural matter.

In addition to these examples, another can be found in 1997, when a
question of privilege was raised concerning advertisements made by Health
Canada in daily newspapers regarding anti-tobacco legislation that had not
yet been adopted by the House. In that case, Mr. Speaker Parent ruled, on
March 13, 1997, in the Debates, on pages 8987 to 8988, that the advertisement
did not give the impression that the House had already passed then Bill C-71
and, therefore, he could not find a prima facie question of privilege.

It is with these precedents in mind that I reviewed the advertisements
in question. They contain phrases such as “the Government of Canada is
proposing measures”, “These important measures, once in effect,” and “These
measures are currently before Parliament”. In my view, the advertisements
clearly acknowledge that these measures are not yet in place. I am therefore
unable to find evidence of a misrepresentation of the proceedings of the House
or of any presumption of the outcome of its deliberations.

While the hon. Members for Scarborough-Agincourt and Trinity-

Spadina may disagree with the title and content of these advertisements, this
is more a matter of debate than of procedure or privilege. The Chair must
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therefore conclude, for the same reasons as my predecessors did, that the case
before us today does not constitute a prima facie case of privilege or contempt
of Parliament.

Once again, I thank the hon. Members for Scarborough-Agincourt and
Trinity-Spadina for having brought this matter to the attention of the House.

1. Debates, May 15, 2008, pp. 5883, 5920-2.
2. Debates, May 15, 2008, pp. 5922-4.
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PARLIAMENTARY PRIVILEGE
Rights of the House

Contempt of the House: disturbance in the gallery; Member’s alleged
complicity

November 5, 2009 Debates, pp. 6690-1

Context: On October 26, 2009, during Oral Questions, protesters sitting in the
public galleries disrupted the proceedings of the House.! On October 27, 2009,
Jay Hill (Leader of the Government in the House of Commons) rose on a question
of privilege to charge Jack Layton (Toronto—Danforth) with contempt of the House
for his alleged complicity in the disturbance. The Government House Leader stated
that the protesters had been guests of the New Democratic Party Leader who had
arranged for the use of a room in which they had practised the chant that they had
then used to obstruct the proceedings of the House and to intimidate its Members.
After hearing from other Members, the Speaker stated that, while he had been
unable to see what had been happening in the gallery behind him, he would look
into the incident and return to the House with a ruling. He also suggested that, in
the event of a finding on his part of a breach of privileges, the Government House
Leader could move a motion to refer the matter to a committee.?

On November 5, 2009, Mr. Layton rose on a point of order, disavowed any
responsibility for, or prior knowledge of, the actions of the protesters and invited
the Government House Leader to apologize for his accusations.?

Resolution: On November 5, 2009, the Speaker ruled that, in keeping with the
long-standing tradition of the House of taking Members at their word, and in
view of Mr Layton’s disavowal of any knowledge as to the protesters’ intent, he
considered the matter closed. He then reminded all Members to be vigilant about
the nature and intentions of groups using parliamentary facilities under their aegis.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised on
October 27, 2009, by the Leader of the Government in the House of Commons
regarding the disturbance in the public gallery that occurred during Oral
Questions on October 26, 2009.

I wish to thank the Government House Leader, the hon. Member
for Mississauga South, the hon. Member for Montmorency-Charlevoix-
Haute-Cote-Nord, the hon. Member for Vancouver East, and the hon. Member
for Langley for their interventions.

As Members will recall, during Question Period on October 26, a
disturbance occurred while the Leader of the New Democratic Party was
asking a question. Several persons were shouting in the public gallery and the
House had to interrupt its proceedings for several minutes while the gallery
was being cleared by our security officers.

In raising his question of privilege, the Government House Leader charged
the Member for Toronto-Danforth with contempt, alleging his involvement in
this incident. The substance of the Government House Leader’s allegation, a
version of events supported by the Parliamentary Secretary to the Minister
of the Environment, is summarized in the following paragraph of his
intervention, found on page 6240 of the Debates of October 27, 2009:

Theleader of the protesters is the political events organizer of the NDP.
His group gained access to the Parliamentary Precinct because of the
leader of the NDP. The leader of the NDP provided a practice room for
this group. The group was allowed to go from its practice to the galleries
where it obstructed the proceedings of the House and intimidated some
Members.

The Government House Leader explained that it had been reported to him
that Members had felt uncomfortable and had feared for their safety.

In reply to this very serious allegation, the House Leader of the New

Democratic Party emphatically denied that the Member for Toronto-Danforth
was involved in the protest that occurred in the public gallery. She indicated
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that he was simply doing his job by meeting with the group as did other
Members of Parliament, but that he had no knowledge of the planned protest.

This morning the hon. Member for Toronto-Danforth assured the House
that he was not aware that a disturbance had been planned by the visitors
with whom he met on October 26. He denied being involved in any way and
expressed dismay that such allegations were made.

At the outset, the Chair wishes to state that it views the disruption of the
proceedings of the House as a very serious matter, and as has been noted by
the Government House Leader, House of Commons Procedure and Practice on
page 84 states:

Speakers have consistently upheld the right of the House to the services
of its Members free from intimidation, obstruction and interference.

Some Members may recall that the House experienced two gallery
disturbances in 1990; both instances are most instructive in dealing with
the case at hand. The first occurred on April 10, 1990, when two visitors
disrupted the proceedings of the House by throwing papers from the galleries
onto Members in the Chamber. The next day, a Member raised a question
of privilege charging another Member with contempt of the House, alleging
that he had provided passes for the protesters and had prior knowledge of the
protest. On April 27, as reported on page 10760 of the Debates of the House of
Commons, the Member thus charged denied such prior knowledge, thereby
settling the matter.

The second case happened on October 17, 1990, when again, objects—in
this case macaroni and protest cards—were thrown onto the floor of the House
by protesters in the galleries. A question of privilege was raised the next day,
as reported on pages 14359 to 14368 of the Debates of the House of Commons,
in which a Member charged another Member with knowing in advance about
the demonstration and doing nothing to prevent it. He contended that the
Member was thereby an accessory to a contempt of the House. The Member
who was the subject of the charge denied his involvement in the matter. In his
ruling delivered on November 6, 1990, Mr. Speaker Fraser stated that as the
Member had denied his involvement, that matter was at an end.
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In the case presently before the House, the allegations made about the
involvement of the Member for Toronto-Danforth in the gallery disturbance
of October 26 have been categorically denied. In keeping with the precedents
outlined above and with the long-standing tradition in this place that we accept
an hon. Member’s word, the Chair accepts the statement of the hon. Member
for Toronto-Danforth that he was in no way involved. Accordingly, I will
therefore consider the matter closed.

Having set aside the question of privilege raised by the Government
House Leader, the Chair wishes to stress that it continues to have serious
concerns about the gallery disturbance itself. The actions of the sizable group
of individuals in using subterfuge to gain admittance to the galleries and then
to disrupt our proceedings are totally unacceptable, and do them and their
cause little credit.

They were less than frank about their intentions, and the aggressive
behaviour of a few individuals as they were escorted out was particularly
provocative. If anything, this incident graphically illustrates the extent to
which Members can be vulnerable and must be vigilant to avoid being dragged
into situations when their guests abuse their trust.

Before I conclude, I would like to take the opportunity to thank the
House’s security personnel for their work during the incident on October 26.
Their swift action in clearing the public gallery under difficult circumstances
allowed the House to resume its work with a minimum of delay.

I would like to thank all of my colleagues for their attention.

1. Debates, October 26, 2009, pp. 6163-4.
2. Debates, October 27, 2009, pp. 6239-41.
3. Debates, November 5, 2009, p. 6653.
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PARLIAMENTARY PRIVILEGE

Rights of the House

The right to institute inquiries, to require the attendance of witnesses and
to order the production of documents: access to unredacted documents;

prima facie; alleged intimidation of committee witnesses

April 27,2010 Debates, pp. 2039-45

Context: On November 27, 2009, the Special Committee on the Canadian Mission
in Afghanistan presented its Third Report to the House. The Report addressed
what the Committee considered to be a breach of its privileges in relation to its
inquiries and requests for documents relating to the detention of combatants by
Canadian Forces in Afghanistan.! On December 10, 2009, the House adopted an
opposition motion to order the production of the documents that the Committee
had been trying to obtain from the Government.? Prior to the debate commencing
on the opposition motion, Rob Nicholson (Minister of Justice and Attorney General
of Canada), argued that the motion was not in order because the Government,
in refusing to produce the documents in question, was shielding confidential
information related to Canada'’s national security, pursuant to the Canada Evidence
Act. The Speaker ruled immediately, allowing the motion to be considered.? On
December 30, 2009, the Second Session of the Fortieth Parliament was prorogued.
The House Order of December 10, 2009, remained in effect when the new session
began on March 3, 2010 and the Special Committee was re-constituted on the first
sitting day of the session by unanimous consent.* On March 5, 2010, Mr. Nicholson,
on a point of order, announced that the Government had appointed a former
Supreme Court Justice, Frank lacobucci, to undertake a review of the documents
related to Afghan detainees, and stated that Justice lacobucci would prepare a
report that the Minister would table in the House.> On March 16, 2010, the specific
terms of reference for Mr. Justice lacobucci were tabled in the House.®

On March 18,2010, three questions of privilege were raised in the House in relation to
the Order for the production of documents related to Afghan detainees. Derek Lee
(Scarborough—Rouge River), Jack Harris (St. John’s East) and Claude Bachand
(Saint-Jean) all argued that the absolute right of the House and its committees to
send for documents obliged the Government to comply with the Order to produce
the documents in question. Mr. Harris also argued that the Government’s refusal to
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provide unredacted documents undermined Parliament and its committees, and
added that the Order of December 10, 2009, provided for enough flexibility in the
way in which the documents were made available. In his submission, Mr. Lee also
alleged that comments made by Peter MacKay (Minister of National Defence) during
Oral Questions on December 1, 2009, as well as those made by an official from
the Department of Justice in a letter to the Law Clerk of the House of Commons,
had intimidated officials appearing before the Special Committee, essentially
implying that they ought not to answer questions. Therefore, he argued that this
constituted a contempt of the House. Tom Lukiwski (Parliamentary Secretary to the
Leader of the Government in the House of Commons) raised the procedural issue
of the timeliness of the questions of privilege, noting that the matter dated from
December. He also raised a more substantive point, arguing that the House Order
of December 10, 2009, did not include any provisions to safeguard the sensitive
nature of the documents. After hearing from other Members, the Speaker stated
that he would wait to hear from the Ministers mentioned in the questions of
privilege before returning to the House with a ruling. He did, however, address the
question of timeliness, stating that although Mr. Lee had filed his request before
the Third Session had begun,—the Speaker himself had asked him to defer raising
the matter to see how events would unfold. Timeliness was not, he concluded, an
issue in this case.?

On March 25, 2010, the Government tabled a large number of documents relating
to the Order of December 10, 2009.° Jack Layton (Toronto—Danforth) rose on a point
of order, objecting to the tabling of heavily censored documents and the lack of
additional copies. He argued that it contravened the Order of the House, which
required the documents to be produced in their original and uncensored form.
After hearing from other Members, the Acting Speaker (Barry Devolin) stated that
the issues raised would be addressed by the Speaker in a comprehensive ruling.!”

On March 31, 2010, Mr. Lukiwski rose to speak to the matter and questioned the
legitimacy of the Order adopted by the House on December 10, 2009, arguing
that many of the documents listed in the Order could be requested only by
means of an Address to the Crown. The Minister of Justice then argued that the
comments of the Minister of National Defence and the Justice Department official
were matters of debate, that parliamentary privilege was neither indefinite nor
unlimited, and that the House had no authority to demand unfettered access
to documents. He rejected the contention that the Government had breached
parliamentary privileges by failing to comply with the Order of December 10, 2009,
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and argued, citing Crown privilege, that the Government had the duty to protect
information that could jeopardize national security. This, he claimed, empowered
the Government to withhold confidential information requested by the House. In
insisting on the production of the requested documents, the House was attempting
to unlawfully extend the scope of its own privileges, which the Minister argued are
not indefinite. The Minister added that it was the duty of Government to balance
competing obligations, in providing information to the House when requested
and also respecting its obligation to protect the public interest. After hearing from
other Members on that day," on April 1 and on April 12, 2010, the Speaker again
took the matter under advisement.'?

On April 1 and 26, 2010, the Government tabled additional documents. The
documents were redacted and, by unanimous consent, were tabled either in
English or in French only.”

Resolution: On April 27, 2010, the Speaker ruled on these questions of privilege.
Given the complexity of the issues, he grouped them thematically for the purposes
of the ruling. First, he declared that it was procedurally acceptable for the House to
use an Order rather than an Address to require the production of the documents
in question. Second, with regard to the allegations made by Mr. Lee about the
intimidation of witnesses, he ruled that neither the Minister’s words nor the letter
from the Department of Justice official constituted witness intimidation, though
he conceded that the letter could have had a chilling effect. The Speaker could not
find that there had been a direct attempt to prevent or to influence the testimony
of any witness and that there was therefore no prima facie case of contempt on
this point. Third, the Speaker stated that it was within the powers of the House of
Commons to ask for the documents specified in the Order, that its power to do
so was absolute, and that it did not transgress the separation of powers between
the executive and legislative branches of Government. The Speaker declared that it
was the Government's responsibility to provide cogent reasons for not producing
documents ordered by the House. He also reminded the House that all sides agreed
that the protection of confidential information needed to be taken seriously. The
challenge for the House was to put into place a mechanism whereby the documents
could be made available to the House, without compromising the security and
confidentiality of the information they contained. The Speaker also addressed the
issue of trust among Members and the Government, noting that the Government
should be more trusting of the House with confidential Government information,
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and conversely, Members should be more willing to accept the Government’s
assertions.

The Speaker concluded by stating that, having analyzed the evidence
and the precedents, the Government’s failure to comply with the Order of
December 10, 2009, constituted a prima facie breach of privilege. He added that he
would allow the House Leaders, Ministers and party critics two weeks to negotiate
some way of resolving the impasse, but, if the matter could not be resolved in that
time, he would return to make a statement on the motion that would be allowed to
be proposed to the House.

DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
on March 18, 2010, by the hon. Member for Scarborough-Rouge River, the
hon. Member for St. John’s East and the hon. Member for Saint-Jean concerning
the Order of the House of December 10, 2009, respecting the production of
documents regarding Afghan detainees.

I would like to thank those three Members raising these issues. I would
also like to thank the hon. Minister of Justice and Attorney General of
Canada, the hon. Parliamentary Secretary to the Leader of the Government
in the House of Commons, the hon. House Leader of the Official Opposition,
and the hon. Members for Toronto Centre, Joliette, Windsor-Tecumseh,
Yukon, Toronto-Danforth, Outremont and Kootenay-Columbia for their
interventions on this important matter on March 18, 25 and 31, and on April 1
and 12, 2010.

The facts that have led the House, and the Chair, to be seized of this case
are the following:

On February 10, 2009, the House recreated the Special Committee on the
Canadian Mission in Afghanistan. This Committee conducted its business in
the usual way and began, in the fall of that year, to seek information from the
Government on the treatment of Afghan detainees.
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On November 27, 2009, the Committee reported to the House what
it considered to be a breach of its privileges in relation to its inquiries and
requests for documents.

On December 10, 2009, the House adopted an Order for the production of
documents regarding Afghan detainees.

On December 30, 2009, the session in which this Order was adopted was
prorogued.

On March 3, 2010, when the present session began, the Special Committee
was re-constituted and resumed its work. Since Orders of the House for
the production of documents survive prorogation, the House Order of
December 10, 2009, remained in effect.

On March 5, 2010, the Minister of Justice rose in the House to announce
that the Government had appointed former Supreme Court Justice
Frank Iacobucci to undertake “an independent, comprehensive and proper
review of the documents at issue”.

The Minister described Mr. Iacobucci’s mandate in relation to the Order
of December 10, 2009, specifying that the former Justice would report to him.

On March 16, 2010, the Leader of the Government in the House of
Commons tabled the specific terms of reference for Mr. Iacobucci.

On March 18, 2010, three Members raised questions of privilege related to
the Order of December 10, 2009. A number of other Members also contributed
to the discussion.

On March 25,2010and again on April 1 and 26,2010 the Government tabled
a large volume of documents regarding Afghan detainees “without prejudice”

to the procedural arguments relating to the Order of December 10, 2009.

On March 25 and April 1 the Chair also heard interventions from
Members.
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On March 31, 2010 the Government responded to the arguments made in
relation to the questions of privilege raised on March 18, 2010.

Last, on April 1, and again on April 12, 2010, the Chair heard arguments
on the questions of privilege from several Members, took the matter under
advisement and undertook to return to the House with a ruling.

Before addressing the arguments brought forward, I want to take this
opportunity to remind Members of the role of the Chair when questions of
privilege are raised.

House of Commons Procedure and Practice, Second Edition, O’Brien and
Bosc, at page 141 states:

Great importance is attached to matters involving privilege. A
Member wishing to raise a question of privilege in the House must first
convince the Speaker that his or her concern is prima facie (on the first
impression or at first glance) a question of privilege. The function of the
Speaker is limited to deciding whether the matter is of such a character
as to entitle the Member who has raised the question to move a motion
which will have priority over Orders of the Day; that is, in the Speaker’s
opinion, there is a prima facie question of privilege. If there is, the House
must take the matter into immediate consideration. Ultimately, it is the
House which decides whether a breach of privilege or a contempt has
been committed.

As Speaker, one of my principal duties is to safeguard the rights and
privileges of Members and of the House. In doing so, the Chair is always
mindful of the established precedents, usages, traditions and practices of
the House and of the role of the Chair in their ongoing evolution. It is no
exaggeration to say that it is a rare event for the Speaker to be seized of a matter
as complex and as heavy with consequence as the matter before us now.

Because of the complexity of the issues that have been raised, and the large
number of lengthy interventions made by hon. Members, I have taken the
liberty of regrouping the issues thematically in order to address the arguments
presented more effectively.
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The main and most important issue that the Chair must address today
concerns the right of the House to order [the]" production of documents,
including the nature of the right, questions related to the extent of the right
and the manner in which the right can or ought to be exercised. All Members
who have intervened on these matters of privilege have touched on these
fundamental questions in one way or another. In addition, the Chair has been
asked to determine whether or not the Order has been complied with, and if
not, whether this constitutes, prima facie, a contempt of the House.

A second matter before the Chair is the contention—made primarily by
the Member for Scarborough-Rouge River—that witnesses were intimidated
by answers given in Question Period by the Minister of National Defence
and that a letter written by an official from the Department of Justice was
contemptuous of the House in setting out for potential witnesses a false basis
for refusing to answer questions in a committee of this House.

Arguments were also made in relation to a third theme, namely the
form, clarity and procedural validity of the December 10 Order of the House.
These issues arose when the Parliamentary Secretary to the Leader of the
Government in the House of Commons contended on March 31, 2010, that
the Order of December 10 was fatally flawed in that it seeks documents that he
claims can only be obtained by way of an Address to the Governor General.
Related issues were brought to the Chair’s attention on the same day by the
Minister of Justice, who stated, at page 1225 of the Debates:

Mr. Speaker, as you will recall, the December Order called for
uncensored documents. It listed eight different categories of documents
to be produced. The Order did not specify exactly when such documents
should be produced, who should produce them or to whom they
should be produced. The Order made no reference to the confidential
information being protected...

The fourth theme that the Chair wishes to address concerns the issue
of accommodation and trust which a number of Members on both sides of
the House have raised. Several Members have made reference to the need to
safeguard confidential information that, in the words of the Minister of Justice,
as found at page 7881 of the Debates of December 10, 2009, “if disclosed, could
compromise Canada’s security, national defence and international relations”.
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More significantly, a number of Members have indicated that they wish to
find a way to accommodate the desire of the House for information while also
accommodating the desire of the Government to protect sensitive information.

The first arguments the Chair wishes to address are those related to the
form, clarity and procedural validity of the December 10 Order.

The Minister of Justice has called into question the clarity of the Order. On
reading the Order, it is abundantly clear to the Chair that it is the Government
that is expected to produce the documents demanded, and that in the absence
of instructions to the contrary, the documents are to be tabled in the House in
the usual manner. In this sense the Minister and the Parliamentary Secretary
are correct in asserting that no provision is made in the Order for confidential
treatment of the material demanded. The Chair will return to this aspect of the
question later in this ruling.

As to when the material is to be tabled, the Order says very clearly
“forthwith”. House of Commons Procedure and Practice, Second Edition, at
page 475 states:

... if the House has adopted an Order for the production of a document,
the Order should be complied with within a reasonable time. However,

the Speaker has no power to determine when documents should be
tabled.

As to the procedural validity of the Order, as well as its form, the Chair
wishes to draw the attention of the House to Bourinot’s Parliamentary
Procedure and Practice in the Dominion of Canada, 4th edition, which states
at pages 245 and 246:

Previous to the session of 1876, it was customary to move for all
papers by address to the Governor General, but since that time the
regular practice of the English Houses has been followed. It is now
the usage to move for addresses only with respect to matters affecting
imperial interests, the royal prerogative or the Governor in Council.
On the other hand, it is the constitutional right of either House to ask
for such information as it can directly obtain by its own order from
any department or officer of the government... papers may be directly
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ordered when they relate to canals and railways, post office, customs,
militia, fisheries, dismissal of public officers, harbours and public works
and other matters under the immediate control and direction of the
different departments of the government.

As this passage makes clear, an order is issued when seeking papers that
fall under the “immediate control and direction of the different departments
of the Government”. As an example, in the case of the documents related to
the Chief of the Defence Staff referred to by the Parliamentary Secretary, it is
simply not credible to claim that these documents are not under the control of
the Government.

The Parliamentary Secretary has referred to certain rulings of my
predecessors in making his arguments and has also provided additional
material in support of his contention. The Chair has examined these
precedents—a ruling from 1959 by Mr. Speaker Michener and a ruling from
1982 by Madam Speaker Sauvé—but is not convinced that they directly
support the particular circumstances faced by the House in this case.

A further point to be made on this issue has to do with the documents
tabled “without prejudice” so far by the Government in response to the Order
of December 10. The Chair wishes to point out that of the documents tabled,
several appear to fall into the categories which the Parliamentary Secretary
claims require an address before they can be produced. In addition, the fact
that these documents have been tabled has been cited by the Government as a
gesture of good faith on its part and an indication that it is complying, to the
extent that it feels it can, with the Order of December 10.

Finally, as the Member for St. John’s East noted, in response to objections
raised at the time debate was commencing on the original motion, a decision
was rendered that the motion was in order. Consequently, the House went on
to debate and decide the matter: the House has expressed its will, and that is
where the matter now stands.

I have considered the arguments put forward, and for the reasons stated

above, the Chair concludes that it was procedurally acceptable for the House to
use an Order and not an Address to require the production of these documents.
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The Chair will now turn to the allegations related to witness intimidation.
The Member for Scarborough-Rouge River has contended that the comments
made by the Minister of National Defence in reply to a question during Oral
Questions on December 1, 2009, amounted to intimidation. He argued that
the Minister’s contention that the documents in question could be released to
the Special Committee on the Canadian Mission in Afghanistan only under the
provisions of the Canada Evidence Act was wrong and misleading, obstructed
the House and intimidated witnesses, especially armed forces personnel and
public servants, thereby lessening the likelihood of their compliance with
House requests and orders.

The hon. Member for Scarborough-Rouge River also took exception to a
December 9, 2009, letter to the Law Clerk and Parliamentary Counsel of the
House from an Assistant Deputy Minister from the Department of Justice on
the obligations of witnesses before committees, and on the obligation to provide
documents ordered by committees. He argued that the letter constituted a
contempt of the House by setting out for witnesses a false basis for refusing to
provide disclosure to the House or its committees after being ordered to do so.
In particular, the Member for Scarborough-Rouge River stressed that if the
contents of the letter were crafted with ministerial approval, it could constitute
a conspiracy to undermine Parliament and the ability of the House to carry on
its constitutional functions.

The Government responded that the remarks made by the Minister of
National Defence were simply matters of debate and differences of opinion
between Members. Of the second complaint, the Government took the view
that the letter from the justice official constituted nothing more than an
exchange of views between legal professionals and it could not be construed as
“an attempt to intimidate the Government witnesses”.

The hon. Member for Scarborough-Rouge River had argued that the
Minister’s reply constituted a slander of Parliament’s core powers to hold
the Government to account and thus was a contempt. However, particularly
since this exchange between the Minister and the Member for Vancouver
South occurred during Question Period, I find that I must agree with the
Parliamentary Secretary’s characterization of this exchange as a matter of
debate.
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I have no need to remind the House that freedom of speech is one of our
most cherished rights. Although Members may disagree with the comments
made by the Minister, I cannot find that the Minister’s words in and of
themselves constitute witness intimidation, hence nor do they constitute a
prima facie contempt of the House.

As for the Member for Scarborough-Rouge River’s other concern regarding
the letter from the Assistant Deputy Minister, the procedural authorities
are clear that interference with witnesses may constitute a contempt. House
of Commons Procedure and Practice, Second Edition, at page 1070, states:
“Tampering with a witness or in any way attempting to deter a witness from
giving evidence may constitute a breach of parliamentary privilege.”

It is reasonable to assume that a letter signed by an Assistant Deputy
Minister, acting under the authority of the Minister of Justice, is an expression
of the Government’s view on an issue, and given that its contents have been
widely reported and circulated, the letter could leave the impression that public
servants and Government officials cannot be protected by Parliament for their
responses to questions at a parliamentary committee, when this is not the case.

Specifically, I would like to draw to the attention of hon. Members the
section of the letter in question, which the Member for Scarborough-Rouge
River tabled in the House on March 18, 2010, where the Assistant Deputy
Minister lays out a view of the duties of public servants in relation to committees
of the House. The letter states:

Of course, there may be instances where an Act of Parliament will not
be interpreted to apply to the Houses of Parliament (or their committees).
However, that does not mean automatically that government officials—
who are agents of the executive, not the legislative branch—are absolved
from respecting duties imposed by a statute enacted by Parliament, or
by requirements of the common law, such as solicitor-client privilege or
Crown privilege.

This is so even if a parliamentary committee, through the exercise of
parliamentary privilege, may extend immunity to witnesses appearing
before it. A parliamentary committee cannot waive a legal duty imposed
on government officials. To argue to the contrary would be inimical
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to the principles of the rule of law and parliamentary sovereignty. A
parliamentary committee is subordinate, not superior, to the legislative
will of Parliament as expressed in its enactments.

It does concern me that the letter of the Assistant Deputy Minister could
be interpreted as having a “chilling effect” on public servants who are called
to appear before parliamentary committees, as contended the Members for
Scarborough-Rouge River and Toronto Centre. This could be especially so
if the view put forth in the letter formed the basis of a direction given by
department heads to their employees who have been called to testify before
parliamentary committees.

At the same time, it is critically important to remember in this regard that
our practice already recognizes that public servants appearing as witnesses are
placed in the peculiar position of having two duties. As House of Commons
Procedure and Practice, Second Edition, states at pages 1068 and 1069:

Particular attention is paid to the questioning of public servants. The
obligation of a witness to answer all questions put by the committee
must be balanced against the role that public servants play in providing
confidential advice to their Ministers.... In addition, committees
ordinarily accept the reasons that a public servant gives for declining
to answer a specific question or series of questions which... may be
perceived as a conflict with the witness’ responsibility to the Minister....

The solution for committees facing such situations is to seek answers from
those who are ultimately accountable, namely, the Ministers themselves.

It has been argued that there may be a chilling effect, which could come
dangerously close to impeding members of committees in carrying out their
duties; however, I remind the House that this letter was sent to our Law Clerk,
so on balance, I would need to see the use made of this letter, in particular
whether it was ever presented to a person who was scheduled to testify before
the Special Committee with the intent of limiting the person’s testimony.

As things stand, there does not appear to the Chair to be sufficient
evidence for me to conclude that this letter constitutes a direct attempt to
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prevent or influence the testimony of any witness before a committee, and for
these reasons, I cannot find that there is a prima facie question of contempt on
this point.

I now turn to the questions of the House’s right to order the production of
documents and the claim that the Government has failed to comply with the
Order of the House.

The hon. Member for Kootenay-Columbia argued that even if the
documents were provided to the Committee, the Committee could not, given
their sensitive nature, make use of them publicly. However, I cannot agree with
his conclusion that this obviates the Government’s requirement to provide the
documents ordered by the House. To accept such a notion would completely
undermine the importance of the role of parliamentarians in holding the
Government to account.

Before us are issues that question the very foundations upon which our
parliamentary system is built. In a system of responsible Government, the
fundamental right of the House of Commons to hold the Government to
account for its actions is an indisputable privilege and in fact an obligation.

Embedded in our Constitution, parliamentarylawand evenin our Standing
Orders, it is the source of our parliamentary system [from]" which other
processes and principles necessarily flow, and it is why that right is manifested
in numerous procedures of the House, from the daily Question Period to the
detailed examination by committees of estimates, to reviews of the Accounts
of Canada, to debate, amendments, and votes on legislation.

As I noted on December 10, 2009, House of Commons Procedure and
Practice, Second Edition, states at page 136:

By virtue of the Preamble and section 18 of the Constitution Act, 1867,
Parliament has the ability to institute its own inquiries, to require the
attendance of witnesses and to order the production of documents,
rights which are fundamental to its proper functioning. These rights are
as old as Parliament itself.
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And on pages 978 to 979:

The Standing Orders do not delimit the power to order the production
of papers and records. The result is a broad, absolute power that on the
surface appears to be without restriction. There is no limit on the type
of papers likely to be requested, the only prerequisite is that the papers
exist—in hard copy or electronic format—and that they are located in
Canada....

No statute or practice diminishes the fullness of the power rooted
in the House privileges unless there is an explicit legal provision to
that effect, or unless the House adopts a specific resolution limiting
the power. The House has never set a limit on its power to order the
production of papers and records.

Further, at page 70, Bourinot’s 4th edition states:

The Senate and House of Commons have the right, inherent in them as
legislative bodies, to summon and compel the attendance of all persons,
within the limits of their jurisdiction, as witnesses, and to order them
to bring with them such papers and records as may be required for the
purpose of an inquiry.

In the arguments presented, the Chair has heard this power described
as unabridged, unconditional, unqualified, absolute and, furthermore, one
which is limited only by the discretion of the House itself. However, this view
is not shared by all and so it is a privilege whose limits have now been called
into question.

The Government’s view is that such an unqualified right does not exist for
either House of Parliament or their committees. The executive, the holder of
the sensitive information sought by the House, has competing obligations. On
the one hand, it recognizes that there is an expectation of transparency so that
Government actions can be properly monitored to ensure that they respect
the law and international agreements. On the other hand, the Government
contends that the protection of national security, national defence and
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international relations demand that some information remain secret and
confidential, out of the reach of those obliged to scrutinize its actions and hold
it to account.

In his March 31 intervention, the Minister of Justice quoted from the 1887
parliamentary treatise of Alpheus Todd to support the view that “a due regard
to the interests of the State, occasionally demand... that information sought
for by members of the legislature should be withheld, at the discretion and
upon the general responsibility of ministers”.

The Minister also cited Bourinot in 1884, observing that the Government
may “feel constrained to refuse certain papers on the ground that their
production would be... injurious to the public interest”. Had he read a little
turther, he might have found the following statement by Bourinot at page 281:

But it must be remembered that under all circumstances it is for
the House to consider whether the reasons given for refusing the
information are sufficient. The right of Parliament to obtain every
possible information on public questions is undoubted, and the
circumstances must be exceptional, and the reasons very cogent, when
it cannot be at once laid before the Houses.

As the Members for Saint-Jean and Joliette commented on March 25, 2010,
Bourinot’s 2nd edition notes that even in instances where a Minister refuses
to provide documents that are requested, it is clear that it is still ultimately up to
the House to determine whether grounds exist to withhold documents.

Bourinot, in referring to procedures for notices of motions for production
of papers, wrote at pages 337 and 338:

Consequently, there are frequent cases in which the Ministers refuse
information, especially at some delicate stage of an investigation or
negotiation; and in such instances the House will always acquiesce when
sufficient reasons are given for the refusal... But it must be remembered
that under all circumstances it is for the House to consider whether the
reasons given for refusing the information are sufficient.
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Joseph Maingot’s Parliamentary Privilege in Canada, 2nd edition, also
supports the need for Parliament to have a voice in these very matters when it
states at page 190:

The only limitations, which could only be self-imposed, would be that
any inquiry should relate to a subject within the legislative competence
of Parliament, particularly where witnesses and documents are required
and the penal jurisdiction of Parliament is contemplated. This dovetails
with the right of each House of Parliament to summon and compel the
attendance of all persons within the limits of their jurisdictions.

Similarly, in Erskine May, 23rd edition, in a discussion of the exclusive
cognizance of proceedings at page 102, we find the following:

... underlying the Bill of Rights [1689] is the privilege of both Houses to
the exclusive cognizance of their own proceedings. Both Houses retain
the right to be sole judge of the lawfulness of their own proceedings, and
to settle—or depart from—their own codes of procedure. This is equally
the case where the House in question is dealing with a matter which is
finally decided by its sole authority, such as an order or resolution, or
whether (like a bill) it is the joint concern of both Houses.

In David McGee’s Parliamentary Practice in New Zealand, [3rd]'® edition, at
page 621 he asserts, “The Australian legislation”, referring to the Parliamentary
Privileges Act, 1987, “in respect of article 9 of the Bill of Rights... may be taken
to indicate the types of transactions falling within the term ‘proceedings of
Parliament™.

He then goes on to state that such proceedings to which privilege attaches

2]

include .. the presentation of a document to a House or a committee... ”.
Odgers’ Australian Senate Practice, 12th edition, at page 51 states clearly:

Parliamentary privilege is not affected by provisions in statutes which
prohibit in general terms the disclosure of categories of information....

Statutory provisions of this type do not prevent the disclosure of
information covered by the provisions to a House of the Parliament or to
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a parliamentary committee in the course of a parliamentary inquiry....
They... do not prevent committees seeking the information covered by
such provisions or persons who have that information providing it to
committees.

In light of these various authorities, the Chair must conclude that the
House does indeed have the right to ask for the documents listed in the Order
of December 10, 2009.

With regard to the extent of the right, the Chair would like to address the
contention of the Minister of Justice, made on March 31, that the Order of the
House of December 10 is a breach of the constitutional separation of powers
between the executive and the legislature.

Having noted that the three branches of Government must respect the
legitimate sphere of activity of the others, the Minister argued that the Order of
the House was tantamount to an unlawful extension of the House’s privileges.
This can only be true if one agrees with the notion that the House’s power to
order the production of documents is not absolute. The question would then
be whether this interpretation subjugates the legislature to the executive.

It is the view of the Chair that accepting an unconditional authority of
the executive to censor the information provided to Parliament would in fact
jeopardize the very separation of powers that is purported to lie at the heart
of our parliamentary system and the independence of its constituent parts.
Furthermore, it risks diminishing the inherent privileges of the House and its
Members, which have been earned and must be safeguarded.

As has been noted earlier, procedural authorities are categorical in
repeatedly asserting the powers of the House in ordering the production
of documents. No exceptions are made for any category of Government
documents, even those related to national security.

Therefore, the Chair must conclude that it is perfectly within the existing
privileges of the House to order production of the documents in question.
Bearing in mind that the fundamental role of Parliament is to hold the
Government to account, as the servant of the House and the protector of its
privileges, I cannot agree with the Government’s interpretation that ordering
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these documents transgresses the separation of powers and interferes with the
spheres of activity of the executive branch.

But what of the House’s responsibility regarding the manner in which
this right can or ought to be exercised? The authorities cited earlier all make
reference to the long-standing practice whereby the House has accepted that
not all documents demanded ought to be made available in cases where the
Government asserts that this is impossible or inappropriate for reasons of
national security, national defence or international relations.

O’Brien and Bosc, at page 979, states: “—it may not be appropriate to insist
on the production of papers and records in all cases.”

The basis for this statement is a 1991 report by the Standing Committee
on Privileges and Elections, which, as recorded on page 95 of the Journals of
May 29, 1991, pointed out:

The House of Commons recognizes that it should not require the
production of documents in all cases; considerations of public policy,
including national security, foreign relations, and so forth, enter into
the decision as to when it is appropriate to order the production of such
documents.

In his comments on this aspect of the matter before us, the Parliamentary
Secretary to the Leader of the Government in the House of Commons referred
to my ruling of June 8, 2006, where I stated that national security, when asserted
by a Minister, was sufficient to set aside a requirement to table documents cited
in debate. The examples cited by the Parliamentary Secretary related strictly
to documents that have been cited by a Minister in the absence of any other
explicit expression of interest by the House in the said documents.

Having reviewed the June 8 ruling, it is clear to the Chair that there is a
difference between the practice of the House which allows a Minister, on the
sole basis of his or her judgment, to refrain from tabling a cited document for
reasons of confidentiality and national security, and an Order, duly adopted
by the House following notice and debate, requiring the tabling of documents.
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Another important distinction between the Order adopted by the House
on December 10, 2009, and the practice respecting notices of motions for the
production of papers, referred to by the Member for St. John’s East on April 12
is that, with respect to such notices, there is an opportunity for a Minister or
Parliamentary Secretary to indicate to the House that the notice is acceptable
to the Government subject to certain reservations, such as confidentiality, or
national security.

Thus the House, prior to the adoption of the motion, is fully aware that
some documents will not be produced if the motion is adopted. If the House
does not agree, the motion must either be transferred for debate or be put
immediately to the House without debate or amendment.

Somethingsimilar happened on December 10,2009. Before the House voted
on the motion that became an Order to produce documents, the Ministers of
Justice, National Defence and Foreign Affairs all rose in the House to explain
the reasons why the documents in question should not be made available. This
is in keeping with what Bourinot refers to as the Government’s responsibility
to provide “reasons very cogent” for not producing documents.

Under normal circumstances, reflecting on past history in the House, these
assertions by the Government might well have been found to be acceptable by
the House. In the current circumstances, however, the reasons given by the
Government were not found to be sufficient. The House debated the matter
and voted to adopt an Order for the production of documents despite the
request of the Government.

The reason for this, it seems, has to do with the issue of accommodation
and trust. On December 10, 2009, as found on page 7877 of the Debates,
I stated:

Itis unfortunate, if I may make this comment, that arrangements were
not made in committee to settle this matter there, where these requests
were made and where there might have been some agreement on which
documents and which format would be tabled or made available to
Members. How they were to be produced or however it was to be done,
I do not know, but obviously that has not happened.
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Several Members have made the point that there are numerous ways that
the documents in question could have been made available without divulging
state secrets and acknowledged that all sides in the House needed to find a
way to respect the privileges and rights of Members of Parliament to hold the
Government to account, while at the same time protecting national security.

The Government, for its part, has sought to find a solution to the impasse.
It has appointed former Supreme Court Justice Frank Iacobucci and given him
a mandate to examine the documents and to recommend to the Minister of
Justice and Attorney General what could be safely disclosed to the House.

The Government has argued that in mandating this review by
Mr. Iacobucci, it was taking steps to comply with the Order consistent with its
requirements to protect the security of Canada’s armed forces and Canada’s
international obligations.

However, several Members have pointed out that Mr. Iacobucci’s
appointment establishes a separate, parallel process outside of parliamentary
oversight, and without parliamentary involvement. Furthermore, and in my
view perhaps most significantly, Mr. Iacobucci reports to the Minister of
Justice; his client is the Government.

The authorities I have cited are unanimous in the view of the House’s
privilege to ask for the production of papers and many go on to explain that
accommodations are made between those seeking information and those in
possession of it to ensure that arrangements are made in the best interests of
the public they both serve.

Certainly from the submissions I have heard, it is evident to the Chair that
all Members take seriously the sensitive nature of these documents and the
need to protect the confidential information they contain.

The Chair must conclude that it is within the powers of the House of
Commons to ask for the documents sought in the December 10 Order it
adopted. Now it seems to me that the issue before us is this: Is it possible to
put in place a mechanism by which these documents could be made available
to the House without compromising the security and confidentiality of the
information they contain? In other words, is it possible for the two sides,
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working together in the best interests of the Canadians they serve, to devise a
means where both their concerns are met? Surely that is not too much to hope for.

The Member for Toronto Centre has made a suggestion, as recorded on
page 615 of the Debates of March 18, 2010:

What we believe can be done is not beyond the ability of the House.
It is done in many other parliaments. Indeed, there are circumstances
under which it has even been done in this House. It is perfectly possible
for unredacted documents to be seen by Members of Parliament who
have been sworn in for the purpose of looking at these documents.

O’Brien and Bosc, at page 980, points to ways of seeking a compromise for
Members to gain access to otherwise inaccessible material:

Normally, this entails putting measures in place to ensure that
the record is kept confidential while it is being consulted: in camera
review, limited and numbered copies, arrangements for disposing of or
destroying the copies after the committee meeting, et cetera.

In some jurisdictions, such as the Legislative Council in the Australian
state of New South Wales, and I would refer Members to New South Wales
Legislative Council Practice by Lovelock and Evans at page 481, mechanisms
have been put in place, which satisfy the confidentiality concerns of the
Government as well as those of the legislature. Procedures provide for
independent arbiters, recognized by both the executive and the legislature, to
make determinations on what can be disclosed when a dispute arises over an
order for the production of documents.

Finding common ground will be difficult. There have been assertions that
colleagues in the House are not sufficiently trustworthy to be given confidential
information, even with appropriate security safeguards in place. I find such
comments troubling. The insinuation that Members of Parliament cannot be
trusted with the very information that they may well require to act on behalf
of Canadians runs contrary to the inherent trust that Canadians have placed
in their elected officials and which Members require to act in their various
parliamentary capacities.
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The issue of trust goes in the other direction as well. Some suggestions
have been made that the Government has self-serving and ulterior motives for
the redactions in the documents tabled. Here too, such remarks are singularly
unhelpful to the aim of finding a workable accommodation and ultimately
identifying mechanisms that will satisfy all actors in this matter.

But the fact remains that the House and the Government have, essentially,
an unbroken record of some 140 years of collaboration and accommodation in
cases of this kind. It seems to me that it would be a signal failure for us to see
that record shattered in the Third Session of the Fortieth Parliament because
we lacked the will or the wit to find a solution to this impasse.

The House has long understood the role of the Government as “defender
of the realm” and its heavy responsibilities in matters of security, national
defence and international relations. Similarly, the Government understands
the House’s undoubted role as the “grand inquest of the nation” and its need
for complete and accurate information in order to fulfill its duty of holding the
Government to account.

Examples have been cited of mechanisms that might satisfy the competing
interests of both sides in this matter. In view of the grave circumstances of the
current impasse, the Chair believes that the House ought to make one further
effort to arrive at an interest-based solution to this thorny question.

Accordingly, on analyzing the evidence before it and the precedents, the
Chair cannot but conclude that the Government’s failure to comply with
the Order of December 10, 2009, constitutes prima facie a question of privilege.

I will allow House Leaders, Ministers and party critics time to suggest some
way of resolving the impasse, for it seems to me we would fail the institution if
no resolution can be found. However, if in two weeks’ time, the matter is still
not resolved, the Chair will return to make a statement on the motion that
will be allowed in the circumstances.

In the meantime, of course the Chair is disposed to assist the House in any way it
can, and I am open to suggestions on any particular role that I as your Speaker can play.

I thank the House for its attention.
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Postscript: On May 11, 2010, Jay Hill (Leader of the Government in the House of
Commons) rose in the House and reported that the discussions among the parties
were ongoing. He submitted to the Speaker a request from all of the parties to
extend, to the end of the time provided for Government Orders on May 14, 2010,
the time permitted for negotiations and a motion to that effect was agreed to.”
At noon on May 14, 2010, Rob Nicholson (Minister of Justice and Attorney General
of Canada) rose in the House to announce that the parties had reached an
agreement in principle that would allow the documents to be released to Members
for review and, at the same time, would protect the security and confidentiality
of their contents. He subsequently tabled a document outlining the terms of the
agreement.’”® He noted that the details of the proposal would be outlined further in
a memorandum of understanding to be signed by all party leaders by May 31, 2010.
The House Leaders of the three opposition parties, Ralph Goodale (Wascana),
Pierre Paquette (Joliette) and Libby Davies (Vancouver East) signalled their support
for the agreement.”” On May 31, 2010, the Minister of Justice rose in the House
and explained that progress was being made but more time was needed for the
negotiations.?

On June 15, 2010, the Government House Leader announced, during “Statements
by Ministers”, that three of the four parties had come to an agreement with regard
to the method of dealing with the documents. Mr. Goodale and Mr. Paquette
spoke in support of the agreement. Ms. Davies responded that her party was not in
agreement with the others and that Jack Harris (St. John’s East) would be raising a
question of privilege on the matter later that morning.?' In his question of privilege,
Mr. Harris stated that the agreement reached did not respect the Speaker’s ruling
of April 27, 2010, and that he would be prepared to move a motion that would
be consistent with the Speaker’s ruling. After hearing from other Members, the
Speaker took the matter under advisement.?? On June 16, 2010, the Government
House Leader tabled a memorandum of understanding in the House.?

On June 17, 2010, the Speaker delivered his ruling on the question of privilege
raised by Mr. Harris. He stated that the memorandum of understanding tabled
by the Government House Leader made it apparent that a consensus had been
reached among three of the parties and that it was not for the Chair to examine
the details of the agreement or to compare it to the agreement in principle tabled
on May 14, 2010. The Speaker concluded that the requirements of the ruling of
April 27, 2010, had been met and that, accordingly, there was no new prima facie
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question of privilege. He concluded by stating that he would allow time for the
processes and mechanisms described in the agreement to be implemented.*

On July 10, 2010, as per the agreement and the memorandum of understanding,
an ad hoc committee composed of one Member and one alternate from each of
the three parties signatory to the agreement, having been sworn to secrecy, began
to examine the approximately 40,000 pages of text related to Afghan detainees.
In addition, as agreed, an arbitration panel composed of three retired Justices of
Supreme Courts was named. The committee and the panel continued their work
throughout 2010 and into 2011. On March 26, 2011, the Fortieth Parliament was
dissolved.

OnJune 22,2011, a few weeks after the opening of Forty-First Parliament, John Baird
(Minister of Foreign Affairs) tabled copies of approximately 362 documents totalling
over 4,000 pages, and a report of the panel of arbiters, relating to the detention of
combatants by Canadian Forces in Afghanistan. By unanimous consent, some of
the documents were tabled in English or French only, without translation.?

1. Third Reportof the Special Committee on the Canadian Mission in Afghanistan, presented
to the House on November 27, 2009 (Journals, p. 1101).
Journals, December 10, 2009, pp. 1193-7.
Debates, December 10, 2009, pp. 7872-7.
Journals, March 3, 2010, p. 9.
Debates, March 5, 2010, pp. 79-80.
Debates, March 16, 2010, p. 491, Journals, p. 85.
Debates, December 1, 2009, p. 7449.
Debates, March 18, 2010, pp. 607-17.
Debates, March 25, 2010, p. 909, Journals, p. 137.
. Debates, March 25, 2010, pp. 919-24.
. Debates, March 31, 2010, pp- 1219-29.
. Debates, April 12, 2010, pp. 1351-62.
. Debates, April 1,2010, p. 1239, Journals, p. 175; Debates, April 26,2010, p. 972, Journals, p.284.
. The word “the” is missing from the published Debates.
. The published Debates read “for” instead of “from”.
. The published Debates read “2nd” instead of “3rd”.
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17.
18.
19.
20.
21.
22.
23.
24.
25.

Debates, May 11, 2010, p. 2637.

Debates, May 14, 2010, pp. 2847-8, Journals, p. 381.
Debates, May 14, 2010, pp. 2848-9.

Debates, May 31, 2010, p. 3157.

Debates, June 15, 2010, pp. 3837-8.

Debates, June 15, 2010, pp. 3842-6.

Debates, June 16, 2010, p. 3926, Journals, p. 536.
Debates, June 17, 2010, p. 4021.

Debates, June 22, 2011, pp. 615-6, Journals, p. 133.
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PARLIAMENTARY PRIVILEGE

Rights of the House

The right to institute inquiries, to require the attendance of witnesses and to
order the production of documents: standing committees; access to documents;

prima facie

March 9, 2011 Debates, pp. 8840-2

Context: OnFebruary 7,2011, James Rajotte (Edmonton-Leduc) presented the Tenth
Report of the Standing Committee on Finance (question of privilege relating to the
Government’s failure to produce documents with respect to corporate profits and
taxes and the costs of various justice bills)." Later in the sitting, Scott Brison (Kings—
Hants) rose on a question of privilege in relation to the Report. He explained that on
November 17,2010, the Committee had passed a motion ordering the Government
to provide it with five-year projections of total corporate profits before taxes and
effective corporate tax rates, and also projected costs of certain justice bills. He
added that, in both cases, the Government had invoked Cabinet confidence to
justify not providing the information without providing a reasonable explanation
as to why it was invoking such a justification. Arguing that some of this information
had been published by the previous Government, and that confidentiality on
cost estimates should not apply to legislation once it had been introduced, he
contended that withholding the information had impeded Parliament’s ability to
fulfill its duty to scrutinize the estimates and to hold the Government to account.
The Speaker heard from other Members on February 9 and 11, 2011.2

On February 17, 2011, the House debated an opposition motion, the text of
which affirmed the right of Parliament to request documents, stated that the
Government’s refusal to table the requested information constituted a violation
of the rights of Parliament, and ordered the Government to produce the desired
documents by March 17, 2011. During the course of the sitting, John Baird (Leader of
the Government in the House of Commons) tabled information in response to the
Committee’s Order. At the conclusion of debate, a recorded division on the motion
was demanded and deferred.?

On February 28, 2011, both Mr. Lukiwski and Mr. Brison rose again, Mr. Lukiwski
arguing that, since there was no order from the House for the production of
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documents, there was no question of privilege, and that the Government, while
not being able to provide the House with specific documents on grounds of
Cabinet confidence, had provided it with information that met the requirements
of the Committee’s Order. Mr. Brison countered that the information tabled by the
Government House Leader was inadequate and that the Government’s continued
failure to provide an explanation as to why the documents were covered by Cabinet
confidence constituted a contempt of Parliament. The Speaker indicated that he
would take their submissions into consideration.* Later during the sitting, the
House proceeded to the taking of the deferred recorded division on the opposition
motion of February 17, 2011 and the motion was agreed to.

Resolution: The Speaker delivered his ruling on March 9, 2011. He declared
that the absolute power of committees to order the production of papers was
indistinguishable from that of the House. He stated that, without judging the
quality of the information tabled by the Government, he had concluded that
the Government had not provided all the information requested by the Committee.
He added that he considered this a serious matter that went to the heart of the
House’s role in holding the Government to account. For these reasons, the Speaker
judged that there were sufficient grounds for finding a prima facie question of
privilege in the matter. Before recognizing Mr. Brison to move his motion, the
Speaker took the opportunity to provide guidance to the House as to the type of
motion that he would find in order in this instance. Quoting House of Commons
Procedure and Practice, 2009, he emphasized that it was Canadian practice to refer
such matters to committee for study and indicated that he expected the motion
to be consistent with this practice. The Speaker then delivered a ruling on another
matter before recognizing Mr. Brison to move his motion.

DEcCISION OF THE CHAIR
The Speaker: I am now prepared to rule on the question of privilege raised
on February 7, 2011, by the hon. Member for Kings-Hants concerning the

production of documents ordered by the Standing Committee on Finance.

I would like to thank the hon. Member for Kings-Hants for having raised
this matter, as well as the hon. Parliamentary Secretary to the Government
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House Leader, and the Members for Mississauga South, Windsor-Tecumseh
and Notre-Dame-de-Grace-Lachine for their interventions.

The Member for Kings-Hants explained that on November 17, 2010, the
Standing Committee on Finance adopted a motion ordering the production
of documents relating to corporate profits and taxes and the costs of various
justice bills. The Government, citing Cabinet confidence as a reason, declined
on three separate occasions to produce the information sought. The Committee
then presented its Tenth Report to the House on February 7, 2011, to draw the
attention of the House to this matter.

More specifically, the Member for Kings-Hants contended that
the refusal to provide the information constituted a breach of this House’s
privileges and, moreover, the refusal to provide a reasonable explanation as
to why the information was deemed to constitute a Cabinet confidence was
tantamount to contempt.

There was a considerable lapse of time before the Government formally
responded to this question of privilege. Before it did so on February 17, 2011, in
the Debates, at page 8324, the Government House Leader rose in the House to
table “information on our Government’s low-cost and tough-on-crime agenda
as requested by certain Members of Parliament”.

Only after this, on February 28, 2011, did the Parliamentary Secretary
to the Government House Leader [return]® to the House to present his case
on the question of privilege. He argued that even though, in his view, the
Standing Committee on Finance, in its Tenth Report, did not ask the House to
order the production of the documents in question, the Government, despite
the absence of such a House Order, had willingly tabled information which
preserved “the confidentiality required around documents which are classified
as Cabinet confidences yet meets the request for specific data contained within
the documents which by its nature is not a Cabinet confidence”.

Later the same day, the Member for Kings-Hants made further
arguments in the House to indicate his dissatisfaction with the Government’s
response. He stated that he believed the Government had “failed both to
provide all the documents or provide any reasonable explanation as to why
these documents cannot be provided”.
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In interventions since that time, the Government has maintained that
the Government has provided the information requested, implying that all of
it has been provided.

It should be noted that at the same time as interventions were being
made on this question of privilege, the House was proceeding on a separate
track on what was essentially the same matter.

Thus, on February 17, 2011, the House was debating an opposition
motion ordering the production of the same documents demanded by the
Standing Committee on Finance. In a subsequent vote on the motion, held on
February 28, 2011, the House adopted the motion, thus setting a deadline of
March 7, 2011 for the production of the documents in question.

Dealing first with the question of whether or not the House or its
committees have the authority to order the production of documents, let me
restate in part my April 27, 2010, ruling with respect to the production of
documents related to Afghan detainees.

At the time I stated, at page 2043 of the Debates:

—procedural authorities are categorical in repeatedly asserting
the powers of the House in ordering the production of documents.
No exceptions are made for any category of Government
documents... Therefore, the Chair must conclude that it is perfectly
within the existing privileges of the House to order production of the
documents in question.

I also quoted House of Commons Procedure and Practice, Second Edition,
at pages 978 and 979, which states:

The Standing Orders do not delimit the power to order the production
of papers and records. The result is a broad, absolute power that on the
surface appears to be without restriction. There is no limit on the type
of papers likely to be requested, the only prerequisite is that the papers
exist—in hard copy or electronic format—and that they are located in
Canada....
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No statute or practice diminishes the fullness of the power rooted
in the House privileges unless there is an explicit legal provision to
that effect, or unless the House adopts a specific resolution limiting
the power. The House has never set a limit on its power to order the
production of papers and records.

With respect to the power of committees to order the production of
documents, Standing Order 108(1)(a) is clear that they can ... send for persons,
papers and records... ”. O’Brien and Bosc, at page 978, expands on this point:

The Standing Orders state that standing committees have the power
to order the production of papers and records, another privilege rooted
in the Constitution that is delegated by the House....

Thus, the power of committees of the House to order papers is
indistinguishable from that of the House.

With these well-established privileges and principles in mind, and in
order to assess properly whether or not the order flowing from the Standing
Committee on Finance has been complied with, I undertook a review of what
was tabled. The Chair was helped in this by the Committee’s Order, which was
quite explicit in the information it sought, even going so far as to list the bills for
which information was required. While the Chair does not judge the quality of
documents tabled in the House, it is clear from a cursory examination of the
material tabled that, on its face, it does not provide all the information ordered
by the Committee.

While the Chair finds this in and of itself unsettling, what is of greater
concern is the absence of an explanation for the omissions. At the very least,
based on the indisputable right of the Committee to order these documents,
this is required. Only then can the House determine whether the reasons
given are sufficient or satisfactory. The need to provide reasons to the House is
clear. On page 281 of Bourinot’s Parliamentary Procedure and Practice in the
Dominion of Canada, 4th edition, it states:

But is must be remembered that under all circumstances it is for

the House to consider whether the reasons given for refusing the
information are sufficient. The right of Parliament to obtain every
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possible information on public questions is undoubted, and the
circumstances must be exceptional, and the reasons very cogent, when
it cannot be at once laid before the houses.

The Chair has reviewed the Debates on this question, and while initially
Cabinet confidence was cited as a reason not to produce any of the documents,
despite this, the Government saw fit to partially comply with the Committee
Order and a tabling of some material did eventually take place. Since then,
no further reasons have been given as to why the balance of the documents
should not or will not be tabled.

It may be that valid reasons exist. That is not for the Chair to judge. A
committee empowered to investigate the matter might, but the Chair is
ill-equipped to do so. However, there is no doubt that an Order to produce
documents is not being fully complied with, and this is a serious matter that
goes to the heart of the House’s undoubted role in holding the Government to
account.

For these reasons, the Chair finds that there are sufficient grounds for
finding a prima facie question of privilege in this matter.

Before I invite the Member for Kings—Hants to move his motion, however,
the Chair wishes to explain the procedural parameters that govern such
motions.

House of Commons Procedure and Practice, Second Edition, at pages 146
and 147 states:

In cases where the motion is not known in advance, the Speaker may
provide assistance to the Member if the terms of the proposed motion
are substantially different from the matter originally raised. The Speaker
would be reluctant to allow a matter as important as a privilege motion
to fail on the ground of improper form. The terms of the motion have
generally provided that the matter be referred to committee for study or
have been amended to that effect.

I hasten to add that the powers of the Speaker in these matters are robust
and well known. In 1966, Mr. Speaker Lamoureux, having come to a finding of
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prima facie privilege on a matter, ruled a number of motions out of order. As
House of Commons Procedure and Practice, Second Edition, tells us at page 147,
footnote 371, in doing so, Mr. Speaker Lamoureux “more than once pointed
out that it was Canadian practice to refer such matters to committee for study
and suggested that this should be the avenue pursued”.

The Chair is of course aware of exceptions to this practice, but in most
if not all of these cases, circumstances were such that a deviation from the
normal practice was deemed acceptable, or there was a unanimous desire on
the part of the House to proceed in that fashion.

With this guidance in mind, I will soon recognize the hon. Member for
Kings-Hants so that he can propose his motion, but before he proceeds, I have
a ruling on another matter, which I will deliver.

Postscript: Later in the sitting, Mr. Brison moved that the question be referred to
the Standing Committee on Procedure and House Affairs and that the Committee
report its findings and recommendations to the House no later than March 21, 2011.
After debate, the motion was agreed to.” On March 21,2011, the Standing Committee
presented its Twenty-Seventh Report, in which it concluded that the Government's
failure to produce documents had impeded the House in the performance of its
functions and constituted a contempt of Parliament.? During Routine Proceedings
on March 23, 2011, Mr. Brison moved concurrence in the Report and debate ensued.
At the end of the time available that day for debate on the concurrence motion, the
Speaker informed the House that debate on the motion would be rescheduled for
another sitting.” On March 25, 2011, the House debated and agreed to an opposition
motion to the effect that it agreed with the findings of the Twenty-Seventh Report
of the Standing Committee on Procedure and House Affairs and consequently had
lost confidence in the Government.”® On March 26, 2011, the Fortieth Parliament
was dissolved.
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9.

Tenth Report of the Standing Committee on Finance, presented to the House on
February 7, 2011 (Journals, p. 1188).

Debates, February 9, 2011, pp. 7946-8; February 11, 2011, pp. 8051-7.

Debates, February 17, 2011, pp. 8294-325, 8342-56, Journals, p. 1262.

Debates, February 28, 2011, pp. 8413-4, 8442-3.

Journals, February 28, 2011, pp. 1271-3.

The published Debates read “returned” instead of “return”.

Debates, March 9, 2011, pp. 8843-7, Journals, pp. 1330-1.

Twenty-Seventh Report of the Standing Committee on Procedure and House Affairs,
presented to the House on March 21, 2011 (Journals, p. 1358).

Debates, March 23, 2011, pp. 9141-52.

10. Debates, March 25, 2011, pp. 9246-53, 9279-85, Journals, pp. 1421-3.
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PARLIAMENTARY PRIVILEGE
Rights of the House
Contempt of the House: misleading statements by Minister; prima facie

March 9, 2011 Debates, pp. 8842-3

Context: On December 13, 2010, John McKay (Scarborough-Guildwood) rose
on a question of privilege with respect to what he alleged were deliberately
misleading statements made by Bev Oda (Minister of International Cooperation)
and Jim Abbott (Kootenay-Columbia), the former Parliamentary Secretary to the
Minister, on the subject of a funding application to the Canadian International
Development Agency (CIDA) by international development organization KAIROS.
In response, Mr. Abbott apologized for any misleading statements that he may
have made. After hearing from other Members that day and on December 14 and
15, 2010, the Speaker took the matter under advisement. On February 10, 2011, the
Speaker delivered his decision. He accepted that Mr. Abbott had not intended to
mislead the House and ruled that part of the matter closed. He then noted that
as some of the statements attributed to the Minister had been made before the
Standing Committee on Foreign Affairs and International Development, he could
not take them into consideration for, without a committee report on the matter,
anything said before the Committee was not properly before the House. The
Speaker did recognize the full body of material, originating from both House
and Committee proceedings, gave rise to very troubling questions, which to any
reasonable person would be of concern, if not shocking. However, based on the
documents and information that were properly before the House, the Speaker
concluded that there was no evidence that the Minister’s statements to the House
had been deliberately misleading, and he accordingly ruled that there was no prima
facie question of privilege.?

On February 14, 2011, the Minister rose on a point of order to clarify that the decision
not to fund KAIROS had been hers, and she reaffirmed that she had not intended to
imply either before the House or before the Standing Committee that her decision
or opinion was shared by her department. After hearing from other Members, the
Speaker urged Members who continued to have questions for the Minister to raise
them in committee or during Oral Questions.?
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On February 17, 2011, the Standing Committee on Foreign Affairs and
International Development presented its Sixth Report (Committee Business—
Question of Privilege), the purpose of which was to place the proceedings of the
December 9, 2010 Committee meeting on the subject of KAIROS officially before
the House.* Later in the sitting, Mr. McKay and Paul Dewar (Ottawa Centre) rose on
questions of privilege based on the Report, arguing that the evidence presented
to the Committee demonstrated that the Minister had intentionally misled the
Committee and the House. They stated that they were, accordingly, prepared to
move a motion finding the Minister in contempt. The Speaker took the matter
under advisement.® On February 18, 2011, several Members spoke to the matter.
Tom Lukiwski (Parliamentary Secretary to the Government House Leader) noted
that the Committee Report did not contain any accusations, specific allegations
that the rights or dignity of the House had been breached, or any suggestion or
evidence that the Committee had been misled.’ After further interventions that day
and on March 3, 2011, the Speaker again took the matter under advisement.”

Resolution: On March 9, 2011, the Speaker delivered his ruling. Noting that the
Sixth Report of the Standing Committee had made available material not previously
before the House, he explained that he had taken its findings into consideration,
and measured them against other material, including statements in the House
and answers to oral and written questions. He also pointed out that statements
made by the Minister had at the very least caused confusion. He then declared that,
in keeping with recent precedent and mindful of a ruling by Mr. Speaker Jerome
to the effect that in the case of doubt on a question the Speaker should leave it
to the House to decide, sufficient doubt existed to warrant a finding of a prima facie
question of privilege. Having ruled another matter raised by Scott Brison (Kings—
Hants) as a prima facie question of privilege earlier in the sitting, he stated that he
would return to Mr. McKay to move his motion in due course. Following the debate
on and adoption of Mr. Brison’s motion, the Speaker recognized Mr. McKay to move
his motion.®

DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised on
February 17,2011, by the hon. Member for Scarborough-Guildwood, stemming
from the presentation of the Sixth Report of the Standing Committee on
Foreign Affairs and International Development, and the allegedly misleading
statements made by the Minister of International Cooperation.
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I would like to thank the Member for Scarborough-Guildwood, as well as
the hon. Parliamentary Secretary to the Government House Leader, and the
Members for Ottawa Centre, Joliette, Scarborough-Rouge River, Vancouver
East, Guelph, Eglinton-Lawrence, Beaches-East York, Yukon and Winnipeg
North for their contributions on this important matter.

As Members will know, this matter was first raised by the Member
for Scarborough-Guildwood on December 13, 2010. In my ruling of
February 10, 2011, I explained that I was unable to “find evidence in documents
properly before the House to suggest that the Minister’s statements to the
House were deliberately misleading”. Accordingly, I declined to find that a
prima facie question of privilege existed.

On February 14, 2011, the Minister of International Cooperation made a
statement in the House to clarify matters related to the funding application
for KAIROS. While acknowledging that the way in which this case has been
handled was unfortunate, she asserted that she had neither intentionally nor
knowingly misled the House or the Committee. She also stated that:

If some were led to conclude that my language implied that the
department and I were of one mind on this application, then I apologize.

On February 17, 2011, the Sixth Report of the Standing Committee on
Foreign Affairs and International Development was presented to the House. It
is a short report which focuses primarily on testimony by the Minister and her
officials on December 9, 2010, in relation to the process that led to the rejection
of a funding application by KAIROS.

In particular, much attention is given to determining how the word
“not” made its way into the assessment of the KAIROS funding application
submitted to the Minister for approval. The last part of the Report links this
testimony with “other information before the House” and draws “attention to
what appears to be a possible breach of privilege”.

The Member for Scarborough-Guildwood and other Members have
argued that the Minister has made statements in committee that are different
from those made in the House or provided to the House in written form.
Indeed, these Members have argued that the material available shows that
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contradictory information has been provided. As a result, they argue, this
demonstrates that the Minister has deliberately misled the House and that as
such, a prima facie case of privilege exists.

For his part, the Parliamentary Secretary to the Leader of the Government
in the House of Commons argued that the Sixth Report of the Standing
Committee contained no accusations or other suggestions that the rights or
dignity of the House had been compromised or that the Committee had been
misled, either unintentionally or deliberately. Claiming that in fact no direct
accusation had been made, he asked, “What charge is there to be answered?” He
suggested that it was improper for a committee to report that “an undescribed
and undefined breach of privilege may have occurred”, and emphasized that
the Minister had given clear, accurate and honest answers. He also stated that
it was not contradictory for the Minister to state that while she did not know
who inserted the word “not”, it had indeed been done on her instructions.

Now that the Standing Committee, in its Sixth Report, has made available
to the House material not previously before us, I must take its findings into
consideration, measuring them against other material, including statements
in the House and answers to oral and written questions.

But I caution that the Speaker has a very particular and limited role in the
conclusions to be drawn. In a ruling given on March 21, 1978, at page 3975
of Debates, which is also referred to in Maingot’s Parliamentary Privilege
in Canada, 2nd edition, at page 227, Mr. Speaker Jerome quoted a British
procedure committee report of 1967, which states in part:

—the Speaker should ask himself, when he has to decide whether to
grant precedence over other public business to a motion which a
Member who has complained of some act or conduct as constituting a
breach of privilege desires to move, should be not—do I consider that,
assuming that the facts are as stated, the act or conduct constitutes a
breach of privilege, but could it reasonably be held to be a breach of
privilege, or to put it shortly, has the Member an arguable point? If the
Speaker feels any doubt on the question, he should, in my view, leave it
to the House.
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It is with this principle in mind that I have taken great care to study the
evidence in view of the very serious allegations regarding the conduct of a
Minister, who as a result has been subjected to harsh and public criticism
which has been potentially damaging to her reputation.

The crux of the matter, it seems to me, is this: as the Committee has
reported, when asked who inserted the word “not” in the assessment of the
KAIROS funding application, in testimony the Minister twice replied that she
did not know. In a February 14 statement to the House, while she did not
indicate that she knew who inserted the word “not”, the Minister addressed this
matter by stating that the “not” was inserted at her direction. At the very least,
it can be said that this has caused confusion. The Minister has acknowledged
this, and has characterized her own handling of the matter as “unfortunate”.
Yet as is evident from hearing the various interventions that have been made
since then, the confusion persists. As the Member for Scarborough-Rouge
River told the House, this “has confused me. It has confused Parliament. It has
confused us in our exercise of holding the Government to account, whether it
is the Privy Council, whether it is the Minister, whether it is public officials; we
cannot do our job when there is that type of confusion”.

The Chair has faced asomewhat analogous situation before. In January 2002
the Minister of National Defence had made statements in the House regarding
Afghan detainees that ultimately also caused confusion and led to a question of
privilege being raised. In that case, two versions of events had been presented
to the House. In that case, as in this one, the Minister assured the House that
there was no intention to mislead. At that time, in finding a prima facie case, I
stated at page 8581 of the Debates of February 1, 2002, that I was “prepared as
I must be to accept the Minister’s assertion that he had no intention to mislead
the House. Nevertheless this remains a very difficult situation”. I then went
on to conclude that “the situation before us where the House is left with two
versions of events is one that merits further consideration by an appropriate
committee, if only to clear the air”.

In keeping with this fairly recent precedent, and mindful of the ruling by
Mr. Speaker Jerome cited earlier, the Chair is of the view that sufficient doubt
exists to warrant a finding of prima facie privilege in this case. Accordingly,
I will invite the Member for Scarborough-Guildwood to move his motion in
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due course, but at the moment I will return to the hon. Member for Kings-
Hants to move his motion on the earlier case.

Postscript: Having been recognized by the Speaker to move his motion, Mr. McKay
expressed the view that the House already had before it all the evidence that might
be obtained by referring the matter to a committee, and inquired as to whether the
House might immediately be seized of a motion that the Minister of International
Cooperation be suspended from its service until such time as she should appear
at the Bar of the House to apologize in a manner satisfactory to the Speaker. The
Speaker replied that the proper course of action would be to refer the matter to
a committee for consideration. Accordingly, Mr. McKay moved that the matter be
referred to the Standing Committee on Procedure and House Affairs and that the
Committee report back to the House no later than March 25, 2011. Following a brief
debate, the motion was agreed to.’

The Standing Committee did not report back to the House by the deadline. On
March 25, 2011, the Government was defeated on a motion of non-confidence.””
On March 26, 2011, the Fortieth Parliament was dissolved.

1. Debates, December 13,2010, pp. 7142-7; December 14, 2010, pp. 7252-4; December 15, 2010,
pp. 7337-9.

Debates, February 10, 2011, pp. 8029-30.

Debates, February 14, 2011, pp. 8115-6.

Sixth Reportofthe Standing Committee on Foreign Affairs and International Development,

o

presented to the House on February 17, 2011 (Journals, p. 1261).
Debates, February 17, 2011, pp. 8338-42.

Debates, February 18, 2011, pp. 8390-3.

Debates, March 3, 2011, pp. 8628-9.

Debates, March 9, 2011, pp. 8843-7.

Debates, March 9, 2011, pp. 8847-55, Journals, p. 1331.

10. Journals, March 25, 2011, pp. 1421-3.
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom from obstruction, interference, intimidation and molestation:
Member denied access to computer files

October 15, 2001 Debates, pp. 6081-2

Context: On September 27, 2001, Deborah Grey (Edmonton North) rose on a
question of privilege, claiming that she had been denied access to her computer files
as these had been frozen and shut down by the Canadian Alliance. (Editor’s Note:
This occurred after Ms. Grey had left the Canadian Alliance caucus and was sitting
as a member of the Progressive Conservative Party/Democratic Representative
Caucus Coalition.) She further maintained that, without consulting with her office,
the House of Commons Information Services Directorate had given permission to a
staff member of the Whip of the Canadian Alliance to gain access to her computer
files. Expressing concerns about privacy and confidentiality, Ms. Grey contended
that she had been impeded in carrying out her parliamentary duties. After hearing
from other Members, the Speaker took the matter under advisement.!

Resolution: On October 15, 2001, the Speaker delivered his ruling. He noted that
there were competing claims in this situation. First, the Member contended that the
documents and data she and her assistants had stored on the Canadian Alliance
server and which were password protected, were hers and should be returned
to her. Second, Canadian Alliance officials claimed that the server where the files
were located belonged to them, that the files were found in a directory called
“CA Leader”, a position the Member no longer held, and that the Alliance had a
legitimate right to ensure that no caucus documents were included in the files to be
returned to the Member. Faced with these competing claims, House of Commons
Information Services had concluded that it could not adjudicate the dispute and
had suggested that both sides negotiate a mutually acceptable solution to the
impasse. The Chair was concerned that an officer of the Alliance, on the request of
the Canadian Alliance Whip, had been granted access to the disputed files to review
and determine their appropriate disposition. He added that this error might well
have been an honest mistake, but the fact remained that the action taken could be
viewed as potentially damaging to Ms. Grey’s ability to represent her constituents.
He directed that the remaining disputed files still held on the Alliance server be
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returned forthwith to the Member. Further, he directed Information Services to
establish new protocols immediately to ensure that files and data belonging to
Members of Parliament, including caucus officers, be kept as originally intended on
Members’ servers and not on caucus servers.

DECISION OF THE CHAIR

The Speaker: I am now ready to rule on the question of privilege raised by the
hon. Member for Edmonton North on September 27 concerning the alleged
unauthorized access to the hon. Member’s computer files.

I would like to thank the hon. Member for bringing this matter to the
attention of the House. I would also like to thank the hon. Whip of the Official
Opposition for the information he provided on this question.

Let me say at the outset that I was greatly troubled by the hon. Member’s
allegations. I asked for and have now received a complete report on the
circumstances surrounding this case.

If the House will bear with me, I would like to explain the chronology of
events in this case so that we can understand what has happened here; identify
where things went wrong and take steps to ensure that such errors are not
repeated.

I believe the hon. Opposition Whip put his finger on a central problem
in noting what he called “the relative newness of the information age”. In
organizing their work Members rely on their own staff, the staff of the party to
which they are affiliated, and on the staff of the administration of the House
of Commons.

Often the details of how work is organized particularly with regard to
technology, for example how local area networks operate or how a server is
configured, are left in the hands of the staff.

The Member’s primary concerns are to use the time in Ottawa most

efficiently and effectively and to serve the constituency in the best way possible,
and the staff is trusted to make the arrangements to make that happen.
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Ironically it appears to the Chair that it is precisely in trying to meet those
concerns that this problem arose.

This saga begins in March 2000 when the hon. Member for Edmonton
North became Acting Leader of the Canadian Alliance. At that time the
Information Services Directorate received a request to move the data from the
MP server in the hon. Member’s office to the Canadian Alliance caucus server.

This was done, that is the hon. Member and her assistants were given a
special section on the Canadian Alliance CA server under the group title “CA
Leader”. The files thus transferred were password protected and so could be
said to belong to the hon. Member for Edmonton North, being accessible only
to her and to her staff.

In September 2000, the hon. Member stepped down as Acting Leader. In
the normal course of events, one might have expected that the hon. Member’s
files—still being resident on the Canadian Alliance server—would have been
transferred back to the server in her MP’s office. However, this did not happen.

It is important to note that while the Information Services Directorate
operates as a centralized integrated service, Members and caucuses enjoy
the usual autonomy of clients in how they organize their affairs. Information
Services is in this regard reactive rather than proactive. Beyond establishing
certain standards through recommendations to the Board of Internal
Economy, the Directorate does not dictate how or where a Member or a caucus
will organize or store its data. Nor does the Directorate point out anomalies
or inconsistencies.

Thus it was only in May 2001 that the Canadian Alliance network
administrator raised with Information Services the anomalous presence on
the Alliance server of the files of the hon. Member for Edmonton North.
Information Services was informed that consultations with the Whip would be
undertaken by the Alliance administrator before any specific instructions on
the matter would be issued to the Directorate. However no such instructions
were given to the Directorate and all remained as it had been since March 2000.

The situation remained that way until September 20, 2001, when one of the
hon. Member’s assistants requested that Information Services grant her access
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to a number of the standard functions, for example electronic forms, available
to a Member’s office usually resident on the MP server. When Information
Services granted the requested functionality the assistant’s connectivity to the
Alliance server was severed.

On discovering that she could no longer access her files in the usual way,
the assistant called the Information Services help desk. This call gave rise
to a number of further telephone exchanges between and among concerned
parties, with the final result that the matter was raised here in the Chamber
by the hon. Member for Edmonton North on the afternoon of September 28.

AsTunderstand it, the competing claims in this situation may be summed
up this way. On the one hand, the hon. Member for Edmonton North contends
that the documents and data she and her assistants stored on the Alliance
server in a group named “CA Leader” that was password protected are hers
and should be returned to her.

On the other hand, Canadian Alliance officials claimed that the server
where the files were resident was the Alliance server; that the files were found
in a directory called “CA Leader”, which position the Member no longer
held; and that the Alliance had a legitimate right to ensure that no caucus
documents would be included in the files to be returned to the hon. Member
for Edmonton North.

Information Services, as a matter of policy, takes no action related to files
on a server without the express authority of the Member or caucus whose
server it is.

Thus, Information Services, faced with these competing claims,
determined that it could not adjudicate the dispute and suggested that both
sides negotiate a mutually acceptable solution to the impasse.

It is regrettable that a consensual solution between the two sides could not
be found. Then, as the Opposition Whip explains, an Alliance official, having
been advised that there was no impediment to his doing so, requested that
Information Services grant him access to the disputed files. On the request
of his Whip, the officer proposed to review and make a determination on the
appropriate disposition of the files.
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Information Services had also been advised that if a request were made by
the Alliance for access to files held on the Alliance server, such a request could
not be refused. As a result of this advice Information Services, acceding to his
request, granted read only access to the Alliance official.

It is here that the Chair finds cause for disquiet for I must conclude that
the parties have not been well served by the advice they received.

I refer the House to a decision by Mr. Speaker Fraser on February 9, 1988.
I quote from pages 12761 to 12762 of Debates where he said in a case similar
to this one:

I am satisfied that what has occurred in this case was done innocently.
However, the point made by the hon. Member for Thunder Bay-
Atikokan that electronic information should be treated no differently
from “hard copy” material is well taken.

This error may well have been an honest mistake but the fact remains
that the action taken in good faith as a consequence of that error can be
viewed as potentially damaging to the hon. Member’s ability to represent her
constituents.

Itis true that the data on the Canadian Alliance server might in the ordinary
scheme of things be considered to be under the unquestioned control of the
Canadian Alliance, but this is not an ordinary situation. I would liken it to a
person with a locked suitcase stored in the locked trunk of someone else’s car.

Can the owner of the car, asked to surrender the suitcase, unlock the
trunk, retrieve the suitcase and ask a locksmith to unlock the suitcase so its
contents could be examined before the suitcase is returned?

This analogy may seem somewhat oversimplified, but I believe it can be
helpful in finding a way through the technological labyrinth that is unfamiliar
territory to many of us. The files of the hon. Member for Edmonton North
were in her own private compartment on the server in a form accessible only
to her. I am therefore directing that the remaining disputed files that are still
being held on the Alliance server be returned forthwith to the hon. Member
for Edmonton North.
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Further, I have directed Information Services to establish new protocols to
ensure that files and data belonging to an MP are, even in the case of caucus
officers, kept as originally planned on MPs servers and not on caucus servers.

There is little doubt that the case before us features many unique ancillary
factors that have complicated what might have been a more straightforward
situation. The Chair believes that all Members involved in trying to resolve
this situation have acted honourably.

I also believe that staff both in the Members’ offices and in Information
Services, acting on the direction of hon. Members, have carried out their
duties responsibly. I trust that the remedial steps I am directing to be taken
immediately will resolve this particular case and will ensure that this kind of
situation is not encountered again by any hon. Member or caucus. I trust this
settles the matter and I thank hon. Members for their attention.

1. Debates, September 27, 2001, pp. 5672-4.
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom of speech: remarks made outside the House by a Minister about
another Member

January 29, 2002 Debates, pp. 8444-5

Context: On December 10, 2001, Paul Forseth (New Westminster-Coquitlam-
Burnaby) rose on a question of privilege with regard to remarks that had allegedly
been made about him by Elinor Caplan (Minister of Citizenship and Immigration)
on Wednesday, December 5, 2001, outside the House of Commons, suggesting
that he had misled the House. The remarks were printed the following day in the
newspaper. He alleged that the Minister had accused him of spreading lies and
attributed treasonous words and actions to him, thereby deliberately attempting
to tarnish his reputation, and that she had thus breached his rights and privileges,
as well as those of Parliament. After hearing from another Member, the Speaker
took the matter under advisement.’

Resolution: On January 29, 2002, the Speaker delivered his ruling. He observed
that the remarks had not been directed at the Member personally and that they
had been made outside the Chamber. For these reasons, he ruled that there was no
prima facie question of privilege.

DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
on Monday, December 10, 2001, by the hon. Member for New Westminster—
Coquitlam-Burnaby. I thank the hon. Member for raising this matter and the
then Government House Leader for his intervention.

In his presentation, the Member referred to statements of the then
Minister of Citizenship and Immigration quoted in a recent newspaper article,
and argued that these statements constituted a personal attack on him and an
offense against the dignity of Parliament.
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The Chair noted that during the oral question period just before the
holidays the House heard some unusually strong language and forceful
expression of opinion. On Monday, December 3, there was such an exchange
between the hon. Member and the then Minister. I refer all hon. Members to
the Debates of December 3, 2001, at pages 7765 to 7766.

It is understandable that such exchanges should sometimes occur when
there are strongly held views on either side on contentious issues. Therefore I
thought it appropriate on Wednesday, December 5, to remind hon. Members
to use care in their choice of words both in answers and in questions. Again, I
refer all hon. Members to the Debates of December 5, 2001, at page 7896.

The situation before us at the moment is rather different for it concerns
a statement made outside the House itself. I had the opportunity to review
the newspaper article referred to by the hon. Member for New Westminster—
Coquitlam-Burnaby and to examine the relevant precedents. The cause for
offense, as the hon. Member described it, is the reporting of remarks made
outside the House by the then Minister and reflecting on the exchange during
Question Period on December 3.

I refer hon. Members to the following passage from page 522 of House of
Commons Procedure and Practice:

Remarks directed specifically at another Member which question that
Member’s integrity, honesty or character are not in order.

In the case before us the comments were phrased generally and not
directed at the Member. Furthermore, Marleau and Montpetit in the same
paragraph goes on to state:

The Speaker has no authority to rule on statements made outside the
House by one Member against another.

After careful examination I have concluded that the case raised by the
hon. Member fails on two counts: the remarks in question were not clearly
directed at the hon. Member personally and the remarks were made outside
the Chamber.
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The Chair therefore rules that this is not a question of privilege though the
hon. Member may feel aggrieved by the remarks of the then Minister.

That being said, I would like to reiterate my remarks of December 5 and
encourage all hon. Members to be careful in their choice of words in the
Chamber during Question Period in both questions and answers and outside
the House when responding to matters that arose in the House. I do not think
I am being unrealistic here.

My predecessor, Mr. Speaker Fraser often said of the House of Commons
that it was not and never had been a tea party.

On October 10, 1991, Debates, pp. 3562-4, he said:

I do not think we need... to remind ourselves that there is often
provocation in this place and it comes on both sides. There has to be, of
course, some common sense in our approach because... strong minded
men and women who believe passionately in things are going to express
that passion and conviction from time to time [but]... when decorum
degenerates, it leads to further and further excess.

It seems to the Chair that the sort of escalation in language complained of
sheds more heat than light on important issues being debated. I would again
ask for the cooperation of all hon. Members in using more temperate language.

1. Debates, December 10, 2001, pp. 8067-8.

CHAPTER I ¢ PARLIAMENTARY PRIVILEGE



SELECTED DECISIONS OF SPEAKER MILLIKEN
129

PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom of speech: misuse; relationship between Minister and Crown
corporations

February 18, 2002 Debates, p. 8926

Context: On January 28, 2002, Peter Goldring (Edmonton Centre-East) rose on a
question of privilege, alleging that both he and the House had been deliberately
misled by Alfonso Gagliano (the former Member for Saint-Léonard-Saint-Michel)
during the latter’s tenure as Minister of Public Works and Government Services
with regard to the relationship the Minister had had with a Crown corporation.
Mr. Goldring charged that the Minister had contradicted reported statements made
by Jon Grant, the former Chairman of Canada Lands Company Limited, concerning
hiring practices at the federal agency. He added that, although Mr. Gagliano had
resigned from the House of Commons since the statements in question had been
made, this did not preclude some kind of censure. After hearing from another
Member, the Speaker took the matter under advisement!’

Resolution: On February 18, 2002, the Speaker delivered his ruling. He cautioned
that, although statements in the House are protected in an absolute sense by
privilege, Members must be extremely judicious in their comments especially
when these concern a former colleague who is no longer able to rise in the House
to defend himself. He added that there were different opinions concerning the
relationship that existed between the Minister and the Canada Lands Company
Limited, but that it was not possible to arrive at the conclusion that the statements
in question were instances of deliberate dishonesty. He also reminded Members
that statements made or documents published outside the House should not be
used to question statements made in the House. He concluded that there was no
evidence that a prima facie breach of privilege had occurred.

DEcCISION OF THE CHAIR
The Speaker: I am now prepared to rule on the question of privilege raised by

the hon. Member for Edmonton Centre-East concerning statements made in
the House by the former Minister of Public Works.
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I would like to thank the hon. Member for bringing this matter to the
attention of the House and also the Government House Leader for his comments.

In raising this question, the hon. Member for Edmonton Centre-East
charged that the former Minister of Public Works had on a number of occasions
deliberately misled the House concerning the relationship between the
Minister and the operations of Crown corporations. In support of his charge,
the hon. Member referred to statements attributed to a former Chairman of
the Canada Lands Corporation in various newspaper reports.

Let us first recognize that this case makes allegations about the conduct of
a former Minister who is now no longer even a Member of the House. I want to
remind hon. Members of the need for caution in framing remarks concerning
individuals outside the House. With respect to Members’ freedom of speech
Mr. Speaker Fraser stated on May 5, 1987, at page 5766 of Debates:

Such a privilege confers grave responsibilities on those who are
protected by it. By that I mean specifically the hon. Members of this
place. The consequences of its abuse can be terrible. Innocent people
could be slandered with no redress available to them. Reputations could
be destroyed on the basis of false rumour.

Since statements in this place are protected in an absolute sense by
privilege Members must be extremely judicious in their comments. I think all
hon. Members will agree that this caution takes on an even greater significance
when applied to a former colleague who is no longer able to rise in the House
to defend himself.

Obviously, the Chair must view seriously any charges of deliberate
falsehoods or dishonesty, either of which may affect the ability of individual
Members to carry out their duties as parliamentarians and the dignity of
Parliament itself.

I have carefully reviewed the statement made by the hon. Member for
Edmonton Centre-East and I agree with the hon. Member that there are
distinct views on the matters he has raised and a fundamental disagreement
about the relationship that existed between the Minister and the Canada Lands
Corporation. While such differences can be readily acknowledged it is more

CHAPTER I ¢ PARLIAMENTARY PRIVILEGE



SELECTED DECISIONS OF SPEAKER MILLIKEN
131

difficult to reach the conclusion that they represent instances of deliberate
dishonesty.

Our rules concerning disagreements as to fact are longstanding and
previous speakers have been consistent in their application of them. As an
example I cite Mr. Speaker Fraser from Debates of December 4, 1986, at
page 1792 where he stated:

Differences of opinion with respect to fact and details are not infrequent
in the House and do not necessarily constitute a breach of privilege.

The hon. Member in his question was addressing an important matter
which was acknowledged to be important by the Minister. However,
whatever the differences might be, a dispute as to fact does not constitute
a breach of privilege and the Chair cannot adjudicate on that dispute.

This ruling I note was given in response to an issue raised by the then
hon. Member for Saint-Léonard-Anjou, Mr. Alfonso Gagliano, in response to
comments made by the then Minister of National Revenue, Mr. Elmer MacKay.

There is an additional ruling that I thought hon. Members might note and
that was by Mr. Speaker Lamoureux on November 16, 1971, at page 923 of the
Journals of the House. He said:

—the pertinent precedents tend to establish in the main that statements
made outside the House, or documents published elsewhere, ought
not to be used for the purpose of questioning statements made in this
Chamber by hon. Members from either side of the House.

He went on to cite examples in support of that proposition. Therefore,
on the basis of the arguments presented by the hon. Member for Edmonton
Centre-East, I have concluded that while there is clearly disagreement as to
the interpretation of events surrounding a serious issue the Chair can find no
evidence that a prima facie breach of privilege has occurred.

1. Debates, January 28, 2002, pp. 8332-3.
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PARLIAMENTARY PRIVILEGE

Rights of Members

Freedom of speech: limitations; content on a political party’s Web site and
comments made by Members outside the House reflecting on the dignity of

the House

April 16, 2002 Debates, pp. 10462-3

Context: On February 28, 2002, Joe Jordan (Parliamentary Secretary to the
Prime Minister) rose on a question of privilege with respect to documents found on
the Canadian Alliance Web site that, he alleged, reflected negatively on the dignity
of the House. Mr. Jordan stated that the documents, as well as related statements
by Canadian Alliance Members, concerned ongoing proceedings of the Standing
Committee on Procedure and House Affairs, specifically its study of allegedly
conflicting statements made by Art Eggleton (Minister of National Defence). The
statements that concerned Mr. Jordan were to the effect that the Minister and
Jean Chrétien (Prime Minister) had deliberately misled the House and concealed
importantinformation through false statements made in the House. (Editor’s Note:
This matter had been raised as a question of privilege by Brian Pallister (Portage-
Lisgar) on January 31,2002, and, following a February 1, 2002 ruling by the Speaker,?
had been referred to the Standing Committee on Procedure and House Affairs.3)
Mr. Jordan added that he believed that statements made outside the House which
impugned the integrity of Members should be considered contempts of the House.
After hearing from other Members, who questioned the timing of the raising of this
question given that the Standing Committee was sitting at the time, the Speaker
stated that he would hold the matter in abeyance until such time as the Members
charged had had the opportunity to respond.*

On March 19, 2002, Mr. Pallister, Leon Benoit (Lakeland), and Cheryl Gallant
(Renfrew-Nipissing—Pembroke), the Canadian Alliance Members referred to by the
Parliamentary Secretary, rose to speak to the question of privilege. They claimed
that the matter raised by Mr. Jordan was an attempt to prevent the opposition from
criticizing the Minister and the Government. After interventions by other Members,
the Deputy Speaker (Bob Kilger) took the matter under advisement.®
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Resolution: On April 16, 2002, the Speaker delivered his ruling. He reminded
Members of the rights and responsibilities that flowed from their privilege of
freedom of speech but, given the relevant practice and precedents of the House,
he concluded that no prima facie case of privilege existed. Keeping in mind the
long-standing tradition in the House of accepting a Member at his word, the
Speaker reminded Members that the Minister of National Defence had denied that
he deliberately misled the House. He added that he had been troubled by the fact
that the language which had been complained of had appeared again in the text
of a dissenting opinion from the Canadian Alliance that had been appended to
the Fiftieth Report of the Standing Committee on Procedure and House Affairs on
the question of privilege relating to the Minister of National Defence.® While not
judging the content of dissenting opinions to committee reports, he reminded the
House that it had become common for committees to agree to print, sight unseen,
dissenting opinions as appendices. In view of this, he appealed to the Members
and Chairs of committees to ensure that the parliamentary practice with regard to
language and form was fully respected.

DECISION OF THE CHAIR

The Speaker: Iam now prepared to rule on the question of privilege raised by the
hon. Parliamentary Secretary to the Prime Minister on February 28, [2002],
concerning communications issued on the Canadian Alliance Web site and by
various Members of that party in relation to the deliberations of the Standing
Committee on Procedure and House Affairs with regard to its study of
conflicting statements made to the House by the Minister of National Defence.

I would like to thank the hon. Parliamentary Secretary for bringing this
matter to the attention of the Chair, as well as the hon. Members for Okanagan-
Shuswap, Témiscamingue, and Richmond-Arthabaska, who all spoke when
this matter was first raised.

I would also like to thank the hon. Parliamentary Secretary to the Leader
of the Government in the House of Commons, the Leader of the Opposition
in the House, as well as the Members for Portage-Lisgar, Lakeland, Renfrew—
Nipissing-Pembroke, Toronto-Danforth and Beauport-Montmorency-
Cote-de-Beaupré, who have all contributed.
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The hon. Parliamentary Secretary to the Prime Minister argued that the
Canadian Alliance had breached parliamentary privilege by the language
used in certain statements on its Web site and through certain of its Members’
comments to the media to the effect that the Minister of National Defence
and the Prime Minister had deliberately misled the House and concealed
important information through false statements made in the House.

Members need not be reminded that the Minister denied that he
deliberately misled the House or that the matter was referred to the Standing
Committee on Procedure and House Affairs for study. Members had the
opportunity to criticize and to challenge the words of the Minister, both in the
House and during the proceedings of the Standing Committee, as is normal
during debate. The Standing Committee on Procedure and House Affairs has
now reported on the matter of the statements of the hon. Minister of National
Defence. It is up to the House to deal with the Report and its findings.

However, this question of privilege remains outstanding. I ask
hon. Members to bear with me as I place the question in context.

House of Commons Procedure and Practice states the following on page 74:

Freedom of speech permits Members to speak freely in the
Chamber during a sitting or in committees during meetings while
enjoying complete immunity from prosecution for any comment
they might make. This freedom is essential for the effective working
of the House.... Though this is often criticized, the freedom to make
allegations which the Member genuinely believes at the time to be true,
or at least worthy of investigation, is fundamental.

It continues at page 76:
Members are therefore cautioned that utterances which are absolutely
privileged when made within a parliamentary proceeding may not be
when repeated in another context, such as in a press release,... on an

Internet site, (in) a television or radio interview—

That being said, the privilege of freedom of speech is not limitless.
Indeed, Members will recall that during the Committee’s study, the Chair
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here in the House had, on several occasions, to caution Members that it was
unparliamentary to state that the Minister of National Defence had deliberately
misled the House, had given false information, or had lied to the House.

I have carefully considered the arguments submitted to me concerning
certain communication documents of the Official Opposition and certain
comments made by the hon. Members for Portage-Lisgar, Lakeland and
Renfrew-Nipissing—Pembroke.

Based on our practice and precedents, I have had to conclude that no
prima facie case of privilege exists. Nevertheless, though there is no breach of
privilege, there is a cause for concern.

These various statements and communications were, in my opinion,
intemperate and ill-advised. If we do not preserve the tradition of accepting
the word of a fellow Member, which is a fundamental principle of our
parliamentary system, then freedom of speech, both inside and outside the
House, is imperilled.

I must also say that I am greatly troubled by the fact that the language
complained of in this case actually appears again in the text of the dissenting
opinion from the Canadian Alliance. Pursuant to motion of the Committee,
that opinion has been printed as an appendix to the Fiftieth Report of the
Standing Committee on Procedure and House Affairs.

Of course, Standing Order 108(1)(a) permits a committee to print
dissenting views as appendices. Indeed, so common have these appendices
become and such are the pressures of time when a committee completes its
work, that committees often agree to print these dissenting appendices, sight
unseen. This is a potentially dangerous development since it gives the authors
of the dissent a virtual carte blanche in terms of their use of language. I would
appeal to the Chairs of committees and to all hon. Members to pay close
attention to the impact of committee decisions in this regard.

Let me be clear about this: As your Speaker, I am not commenting on
the substance of dissenting opinions or on the content of committee reports
themselves. Committees have been and must remain masters of their own
procedure. But in deciding on the language and the form of these texts,
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I believe that it behooves all hon. Members to ensure that our parliamentary
practice with regard to language and form is fully respected.

I hope that all Members will consider carefully what I have said in this
ruling and that they will be guided accordingly, so that even in the heat of
debate on contentious subjects, they will be mindful of our practice and
respectful of the traditions that serve this House well.

Once again, I thank all hon. Members who intervened in this matter and
I hope that these comments will be helpful.

Debates, January 31, 2002, pp. 8517-20.

Debates, February 1, 2002, pp. 8581-2.

Debates February 7, 2002, pp. 8792, 8831-2, Journals, pp. 1018-20.
Debates, February 28, 2002, pp. 9388-90.

Debates, March 19, 2002, pp. 9838-48.

Debates, March 22, 2002, p. 10038, Journals, p. 1250.

“2002” is missing from the published Debates.

S o
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PARLIAMENTARY PRIVILEGE

Rights of Members

Freedom from obstruction, interference, intimidation and molestation: senior
departmental officials allegedly directing employees not to reply to a Member’s

electronic survey

February 12, 2003 Debates, pp. 3470-1

Context: On January 29, 2003, Jim Pankiw (Saskatoon—-Humboldt) rose on a
question of privilege regarding his attempts to use his parliamentary e-mail
account to conduct a survey of the views of public servants about the impact of the
Government’s bilingualism policy. He alleged that senior departmental officials had
directed employees not to reply to the survey, thereby impeding and interfering
with his work as a Member, and constituting a contempt of the House. After hearing
from another Member, the Speaker took the matter under advisement, but noted
that the Member’s use of the e-mail system had caused unprecedented difficulties
in that the volume and size of messages sent had interfered with the operation
of both House and Government systems. He added that, until specific guidelines
had been adopted to regulate mass e-mailings, he was directing officials to contact
any Member whose activities impeded the functioning systems, to inform them
to cease such activity. If a Member failed to comply, officials were instructed to
suspend that Member’s e-mail account.!

Resolution: On February 12, 2003, the Speaker delivered his ruling, stating that
Members do possess certain rights, privileges and immunities, but that they
are finite and apply only within the confines of the Parliamentary Precinct and
parliamentary proceedings. He stated that since the Member’s survey had not been
carried out in the context of a proceeding of the House or one of its committees,
parliamentary privilege did not apply, and therefore no contempt was involved.
He urged Members to adhere to new guidelines governing mass electronic
communication and to carry out their duties such that they could avail themselves
of the House's full authority when conducting inquiries.
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DECISION OF THE CHAIR

The Speaker: Order, please. I am now prepared to rule on the question of
privilege raised on January 29, 2003, by the hon. Member for Saskatoon-
Humboldt concerning undue interference by senior public servants in his
ability to carry out his duties as a parliamentarian.

I would like to thank the hon. Member for Saskatoon-Humboldt for
having raised the matter, as well as the hon. Government House Leader for his
contribution on the subject.

The hon. Member for Saskatoon-Humboldt stated that on
December 27, 2002, and from January 3 to 6, 2003, he attempted to conduct
a survey of the views of public servants with respect to the impact of the
Government’s bilingualism policy. He named a number of senior public
servants from various Government departments who he alleged had either
forbidden their staff to reply to his survey, or indicated that the confidentiality
of replies could not be guaranteed. These actions, he maintained, constituted
undue interference in the conduct of his duties as a Member of Parliament.

In response to the points raised by the hon. Member for Saskatoon-
Humboldt, the hon. Government House Leader pointed out that there had
been no attempt to interfere with the Member’s right to freedom of speech
in parliamentary proceedings. Furthermore, he argued that an individual
Member’s right to make inquiries on his or her own initiative should not
be confused with the powers of inquiry vested in committees of the House.
In concluding his remarks, the Government House Leader asserted that the
manner in which the survey material had been presented had had a disruptive
effect on many of the recipient Government departments and their staff and
that the managers in those departments were justified in taking the action
complained of.

I have reviewed the facts relevant to the matter and wish to make several
points.

First, it is quite true that the House has certain rights and privileges that are
necessary to allow it to conduct its business in the Chamber and in committee.
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In his argument, the hon. Member for Saskatoon-Humboldt cited page 50
of Marleau and Montpetit, which states:

“Parliamentary privilege” refers more appropriately to the rights and
immunities that are deemed necessary for the House of Commons, as
an institution, and its Members, as representatives of the electorate, to
fulfil their functions.

Marleau and Montpetit goes on to state at page 51 that:

The House has the authority to invoke privilege where its ability has
been obstructed in the execution of its functions or where Members
have been obstructed in the performance of their duties.

It is clear that the managers in certain federal Government departments
dealt with the disruption caused in their departments by the hon. Member’s
e-mails by making various attempts either to prevent their staff from
responding, to warn people of the risks that might be involved in responding,
or to otherwise limit the negative impact on their networks and e-mail
systems. The question before us is whether any of these actions constitute an
obstruction of the hon. Member’s ability to perform his parliamentary duties.

In this regard, I would again like to cite Marleau and Montpetit at page 52,
where the limitations of the application of parliamentary privilege to the
individual Member is described:

Privilege essentially belongs to the House as a whole; individual
Members can only claim privilege insofar as any denial of their rights,
or threat made to them, would impede the functioning of the House. In
addition, individual Members cannot claim privilege or immunity on
matters that are unrelated to their functions in the House.

Members do possess certain rights, privileges and immunities—freedom
of speech, freedom from arrest in civil actions, exemption from jury duty and so
on—but these are finite and apply only in context, which usually means within
the confines of the Parliamentary Precinct and a “proceeding in parliament”.
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In a 1971 ruling related to a question of privilege, Mr. Speaker Lamoureaux
made the following point:

In my view, parliamentary privilege does not go much beyond
the right of free speech in the House of Commons and the right of a
Member to discharge his duties in the House as a Member of the House
of Commons.

In presenting his case, the hon. Member argued that the directives to staff
from managers with regard to his survey infringed upon his right to obtain
information from Government sources. Members have an undeniable right to
question and obtain information from the Government in order to discharge
their responsibility of oversight. This function is chiefly carried out in two ways:
by asking questions of the Government either during Question Period or by
way of written questions, and through inquiries carried out by committees
of the House. Both of these proceedings are protected by the full weight of
parliamentary privilege. It is not the case, however, that the privilege to seek
such information extends to every aspect of a Member’s activities.

In a related case raised in November 2001, I was asked to rule on whether
or not a breach of privilege occurred when the Government ordered its officials
not to appear before an ad hoc committee established by the hon. Member and
others.

I did not find that the situation constituted a prima facie question of
privilege and made the following point:

I do not believe that any one of us has the right to call before us
a government official and insist on answers to questions... (the
hon. Member) stated that the committee that he was chairing was an
ad hoc caucus of Members. It clearly was not a committee of this House.

In the case before us again, I cannot find that there has been any contempt
or breach of the Member’s privileges. Had his survey been conducted in the
context of a proceeding of this House or one of its committees, it would have
been fully protected by privilege. Given the manner in which the survey was
circulated and the fact that it was not carried out in relation to a parliamentary
proceeding, parliamentary privilege does not apply.
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I would urge the hon. Member for Saskatoon-Humboldt and other
Members to look to the other parliamentary options that are available to them
in carrying out their duties. They will then be able to avail themselves of the
tull authority of the House in conducting their inquiries.

The House need not be reminded about the unprecedented difficulties that
these mass e-mailings cause. The Members will be soon, if they have not already
been, informed of new guidelines to regulate this type of communication. In the
meantime I know that I can count on the full cooperation of all hon. Members
to respect the guidelines in their future work.

1. Debates, January 29, 2003, pp. 2846-8.

CHAPTER I ¢ PARLIAMENTARY PRIVILEGE



SELECTED DECISIONS OF SPEAKER MILLIKEN
142

PARLIAMENTARY PRIVILEGE
Rights of Members; Rights of the House

Exemption from being subpoenaed to attend court as a witness: parliamentary
privilege invoked as a reason for non-attendance at a court hearing; prima facie

May 26, 2003 Debates, pp. 6413-5

Context: On May 12, 2003, Don Boudria (Minister of State and Leader of the
Government in the House of Commons) rose on a question of privilege arising from
the claim of parliamentary privilege by Paul Martin (LaSalle-Emard) as a reason for
failing to attend certain court proceedings for which he had been subpoenaed. The
Government House Leader noted that while the British Columbia Court of Appeal
had confirmed that parliamentary privilege released Members of Parliament from
the obligation to participate in legal proceedings when Parliament was in session,
it had ruled that there was no legal basis for extending this privilege 40 days before
or after a parliamentary session. The Government House Leader argued that it is
the role of Parliament, not the courts, to define what parliamentary privilege is.
Further, he claimed that the House has a fundamental right to the attendance and
service of its Members. After hearing from other Members, the Speaker took the
matter under advisement.!

On May 16, 2003, the Government House Leader raised a further question of
privilege arising from a ruling of the Ontario Superior Court on May 14, 2003, with
respect to the failure of John Manley (Minister of Finance) to appear before that
Court. He explained that, although that Court had also confirmed the privilege of
Members not to attend court proceedings when Parliament is in session, it had
asserted that this privilege should be limited to the period when Parliament was
actually sitting and for 14 days after it adjourned. The Government House Leader
stated that the Court’s attempt to define parliamentary privilege was an attack on
the privileges of Members, and that any alteration of its privileges would be for the
House alone to decide.?

Resolution: On May 26, 2003, the Speaker delivered his ruling. He reaffirmed that
parliamentary privilege is not a matter for the courts but for Parliament to decide
on, and that “judges must look to Parliament for precedents on privilege, not to
rulings of their fellow judges, since it is in Parliament where privilege is defined
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and claimed”. He explained that while a Member’s immunity from testifying in
court during a parliamentary session is a personal privilege, it does not exist for a
Member’s personal benefit, but rather for the benefit of the House. He noted that the
British Columbia Court of Appeal allowed the 40-day period at the beginning and
end of a session with respect to the freedom from civil arrest while not allowing it
with respect to the freedom from testifying in court. Similarly, the Ontario Superior
Court had erred by not making a distinction between a session and a sitting when
it ruled that Members were available during adjournment periods for matters such
as court appearances. The Speaker then took the opportunity to remind the House
that parliamentary privilege exists to ensure that the other branches of Government
respect the independence of the legislative branch of Government. In view of this,
he ruled there were, prima facie, two breaches of the privileges of the House. He
then invited the Government House Leader to move his motion.

DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the questions of privilege raised
by the hon. Government House Leader on May 12, 2003, and on May 16, 2003,
arising from a decision of the British Columbia Court of Appeal in respect of
the hon. Member for LaSalle-Emard, and a decision of the Ontario Superior
Court in respect of the hon. Member for Ottawa South, where the court in
each case has set aside the parliamentary privileges of the hon. Members and
has required them to testify pursuant to a subpoena issued by the court.

I would like to thank the hon. Government House Leader for having
raised this important issue, as well as the hon. Members for West Vancouver-
Sunshine Coast, Roberval, Vancouver East and St. John’s West for their
comments on May 12th when this point was first raised.

The hon. Government House Leader when first raising this point indicated
that, while he had informed the hon. Member for LaSalle~Emard of his
intention to raise this question, he was not doing so on the latter’s behalf but
out of a concern for the privileges of [the]* House.

The hon. Member drew to the attention of the House that, in a ruling

delivered by the British Columbia Court of Appeal in the Ainsworth case on
April 23,2003, a finding of contempt had been made against the hon. Member
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for LaSalle-Emard as a result of his failure to appear before the Court when
summoned.

The hon. Government House Leader went on to point out that as
Joseph Maingot indicates on page 161 of Parliamentary Privilege in Canada,
Members of Parliament are exempt from being subpoenaed while the House is
in session and for 40 days both before and after a session. The British Columbia
Court of Appeal, on the other hand, claimed it could find no support for the
40-day rule and held that the privilege was restricted to days when the House
was in session.

The hon. Government House Leader emphasized the importance of the
independence of the House and its right to insist on the attendance of its
Members, and that it is this House, and not some outside body, which must
determine the interpretation of the rights and privileges of this place.

The hon. Member for West Vancouver—Sunshine Coast, in his intervention,
while recognizing the need for parliamentary privilege, pointed out as well the
need for an even-handed application of privilege with respect to the rights of
other Canadians. He suggested that it might be appropriate for the House to
revisit its current interpretation of the immunity that its privileges provide.

Recognizing the special requirements of the House which make privilege
necessary, both the hon. Member for Vancouver East and the hon. Member for
St. John’s West spoke of the need to ensure that other citizens are not adversely
affected by those privileges. In particular, they expressed concern that the
blind application of the right of Members such as the right not to be compelled
to appear before a court as a witness might interfere unduly with the rights of
others.

At the same time, they shared the view expressed by the hon. Member for
Roberval that privilege is a matter of fundamental importance to the House
and that it is here, and not elsewhere, that these issues should be decided.

In his point of privilege on May 16, the Government House Leader
characterized the decision of the Ontario Court as an attack on the privileges of
hon. Members more serious than the earlier court decision in British Columbia.
The Ontario Court’s decision, according to the Government House Leader,
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was “an intrusion by the courts in improperly attempting to define what is
parliamentary privilege” and that he did not think it “appropriate for a court
to define what is parliamentary privilege in our country”.

The privileges of Parliament are fundamental to the standing of this House
as the democratically elected Chamber representing the interests of Canadians
from sea to sea to sea. There are several privileges and the privilege at the heart
of the issue raised by the Government House Leader is the privilege that holds
Members of Parliament free from civil arrest or summons during the sessions
of Parliament including a period of 40 days before and 40 days after a session.
These privileges have their origins in British parliamentary law.

The well known British parliamentary text, Erskine May’s Treatise on
the Law, Privileges, Proceedings and Usage of Parliament, the most eminent
authority on parliamentary procedures and practices, including parliamentary
privilege, first published in 1844 and now in its 22nd edition, explains
parliamentary privilege and provides numerous authorities that have affirmed
the privileges of Members of Parliament as a matter of English parliamentary
law. According to this learned text:

Parliamentary privilege is the sum of the peculiar rights enjoyed
by each House collectively as a constituent part of the High Court of
Parliament, and by Members of each House individually, without
which they could not discharge their functions, and which exceed
those possessed by other bodies or individuals. Thus privilege, though
part of the law of the land, is to a certain extent, an exemption from
the general law. Certain rights and immunities such as freedom from
arrest or freedom of speech belong primarily to individual Members of
each House and exist because the House cannot perform its functions
without unimpeded use of the services of its Members. Other rights and
immunities such as the power to punish for contempt and the power
to regulate its own constitution belong primarily to each House as a
collective body, for the protection of its Members and the vindication of
its own authority and dignity.

It is interesting to note that just as a court has an undoubted right to cite
persons in contempt who obstruct its proceedings or offend the dignity of the
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court, the same power is necessarily available to the Houses of Parliament.
According to the Erskine May text:

The power to punish for contempt has been judicially considered to be
inherent in each House of Parliament not as a necessary incident of the
authority and functions of a legislature (as might be regarded in respect
of certain privileges) but by virtue of the lex et consuetudo parliamenti.

The Latin phrase could be translated as the law and custom of Parliament.

The Erskine May text provides a number of nineteenth century judicial
considerations affirming parliamentary privilege which I need not cite here
as it seems to me inappropriate to do so for the very simple reason that
parliamentary privilege has not been a matter determined by the courts, but
rather by assertion of Parliament. The history of conflict between the English
House of Commons and the Crown in the seventeenth century where the
King arrested some Members of Parliament, shows clearly that parliamentary
privilege had its origins in assertion by the House of Commons against the
Crown and not by any rulings of judges who are, after all, officers appointed
by the Crown. With Confederation in 1867 this House became both the heir
and beneficiary of this history.

The parliamentary privilege challenged by the two recent court decisions,
that is, the immunity from testifying in court during a parliamentary session,
is a personal privilege enjoyed by individual Members of Parliament, not for
their personal benefit but for the benefit of the House and, according to the
parliamentary law texts, is treated the same as the freedom from civil arrest
during a session. In this regard, the Erskine May text says the following:

The privilege of exemption of a Member from attending as a witness
hasbeen asserted by the House upon the same principle as other personal
privileges, viz, the paramount right of Parliament to the attendance and
service of its Members.
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The discussion in May illustrates how ancient is this privilege as it harks
back to a citation in Hatsell, on page 170, which states:

On the 13th of February, 1605, Mr. Stepney [a Member of Parliament]
complains that seven days before this Session, he was summoned upon
a Subpoena in the Star Chamber: On the 14th this matter is examined
into, and referred to the Committee of Privileges; on the 15th, it is
ordered, “that Mr. Stepney shall have privilege, and that Warren, who
served the process, be committed to the Serjeant for three days”.

British parliamentary privilege came to Canada with enactment of the
British North America Act of 1867. Section 18 of the 1867 Act gave the Parliament
of Canada all the privileges then possessed by the British Parliament. It reads,
in part:

The privileges, immunities, and powers to be held, enjoyed, and
exercised by the Senate and by the House of Commons, and by the
Members thereof respectively, shall be such as are from time to time
defined by Act of the Parliament of Canada.

The Parliament of Canada Act, in section 4, provides as follows:

The Senate and the House of Commons, respectively, and the members
thereof hold, enjoy and exercise

(a) suchand thelike privileges, immunities and powers as, at the
time of the passing of the Constitution Act, 1867, were held,
enjoyed and exercised by the Commons House of Parliament
of the United Kingdom and by the members thereof, insofar
as it is consistent with that Act; and

(b) such privileges, immunities and powers as are defined by
Act of the Parliament of Canada, not exceeding those, at the
time of the passing of the Act, held, enjoyed and exercised
by the Commons House of the United Kingdom and by the
members thereof.
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Thus it is clearly established that the parliamentary privileges forming
part of the parliamentary law and custom of England came to be part of
the parliamentary law of Canada today. This was confirmed in 1993 by the
Supreme Court of Canada, in the case of New Brunswick Broadcasting Co. v.
Nova Scotia (Speaker of the House of Assembly). Madame Justice McLachlin,
as she then was, speaking with the majority on the decision, spoke of the:

. manifest intention expressed in the preamble of our Constitution
that Canada retain the fundamental constitutional tenets upon
which British parliamentary democracy rested. This is not a case of
importing an unexpressed concept into our constitutional regime, but
of recognizing a legal power fundamental to the constitutional regime
which Canada has adopted in its Constitution Acts, 1867 to 1982. Nor
are we here treating a mere convention to which the courts have not
given legal effect; the authorities indicate that the legal status of inherent
privileges has never been in doubt.

More importantly, Chief Justice McLachlin, as she now is, affirmed the
necessary independence of the legislative branch of Government when she
also said in her judgment in this case:

It has also long been accepted that these privileges must be held
absolutely and constitutionally if they are to be effective; the legislative
branch of our government must enjoy a certain autonomy which even
the Crown and the courts cannot touch.

The B.C. court allowed the 40-day periods at the beginning and end of
each session with respect to freedom from civil arrest but not with respect
to freedom from testifying in court. This distinction is not supported by the
parliamentary authorities.

The Ontario court did not see the distinction between a session and a
sitting of the House and seemed to believe that between sittings, that is, during
adjournment periods, Members of Parliament were, if you like, on holiday.
The court relied on a dictionary definition of “in session” which included the
meaning “not on vacation” and the judge emphasized this by underlining.
From this, the judge felt Members of Parliament were available for other
matters, such as court appearances. The court’s confusion of a session with a
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sitting, on the one hand, and its idea of a parliamentary holiday, on the other,
are clearly contrary to the parliamentary authorities.

The House requires the availability of its Members throughout an entire
session as well as for the traditional 40-day period before and after the start and
end of a session. Erskine May points out that the immunity from subpoenas is
based on the same principle as other personal privileges; that is, the paramount
right of Parliament to the attendance and service of its Members.

The May text recounts as the general opinion of the British legal authorities,
founded on ancient law and custom, that the privilege of freedom from arrest
remains with a Member of the House for 40 days after every prorogation
and 40 days before the next session and that this extent of privilege has been
allowed by the English courts of law on the ground of usage and universal
opinion.

Canadian parliamentary authorities, such as the Maingot text on
parliamentary privilege, reflect these same views with respect to the
parliamentary law of Canada. And the Supreme Court of Canada has said that
parliamentary privilege forms part of the constitutional law of Canada.

We have parliamentary privileges to ensure that the other branches of
Government, the executive and the judicial, respect the independence of the
legislative branch of Government, which is this House and the other place.
This independence cannot be sustained if either of the other branches is able
to redefine or reduce these privileges.

It has been my clear understanding that periods of 40 days at the beginning
and at the end of a session were included in the sessional period to which this
privilege applied. I recall for the House a 1989 ruling in this House, which
both courts seem to have completely overlooked or blindly ignored, where
Mr. Speaker Fraser asserted this privilege:

Let me state for the record that the right of a Member of Parliament to
refuse to attend court as a witness during a parliamentary session and
during the 40 days preceding and following a parliamentary session is
an undoubted and inalienable right supported by a host of precedents.
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Mr. Speaker Fraser did not treat this matter lightly when he added in his
ruling:

I take a serious view of the action of a member of the legal profession
in questioning the right of a Member of Parliament to claim immunity
from appearing as a witness and alleging that a court, and not
Parliament, had the power to make a determination in such a case.

In my view, Mr. Speaker Fraser correctly defended this privilege, and it
is my duty and privilege to do so again today. The privileges of this House
and its Members are not unlimited, but they are nonetheless well established
as a matter of parliamentary law and practice in Canada today, and must be
respected by the courts. Judges must look to Parliament for precedents on
privilege, not to rulings of their fellow judges since it is in Parliament where
privilege is defined and claimed.

Accordingly, I find there is here prima facie evidence of two breaches of
the privileges of the House and I invite the Government House Leader to put
his motion.

Postscript: The Government House Leader moved that the question of the
immunity of Members of the House from being compelled to attend court during,
immediately before, and immediately after a session of Parliament be referred to
the Standing Committee on Procedure and House Affairs. The motion was agreed
to.* On November 12, 2003, the Second Session of the Thirty-Seventh Parliament
was prorogued.

On February 6, 2004, Garry Breitkreuz (Yorkton-Melville) rose on a question
of privilege to bring to the Speaker’s attention the fact that, as a result of the
prorogation, the Committee’s Order of Reference had lapsed before it had
completed its study on the matter. He asked that the Speaker rule the matter to
be a prima facie question of privilege again, and allow him to move a motion to
refer the matter again to the Committee. Noting that in the previous session he
had ruled the matter prima facie, the Speaker declared that the matter remained a
question of privilege and invited Mr. Breitkreuz to move his motion. Mr. Breitkreuz
moved that the matter of the questions of privilege originally raised on May 12
and May 16, 2003, and February 6, 2004, be referred to the Standing Committee
on Procedure and House Affairs. The motion was agreed to.> On March 8, 2004,
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the Standing Committee presented its Eighth Report which stated that it is for
Parliament, and not the courts, to review or modify its privileges, and recommended
that the House appoint a committee to undertake a comprehensive review of
parliamentary privilege.® (Editor’s Note: The Report was not concurred in.)

Debates, May 12, 2003, pp. 6089-93.

Debates, May 16, 2003, p. 6377.

The word “the” is missing from the published Debates.

Debates, May 26, 2003, p. 6414, Journals, p. 797.

Debates, February 6, 2004, pp. 243-4, Journals, p. 25.

Eighth Report of the Standing Committee on Procedure and House Affairs, presented to
the House on March 8, 2004 (Journals, p. 146).
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom from obstruction, interference, intimidation and molestation:
violation of caucus confidentiality; prima facie

March 25, 2004 Debates, pp. 1711-2

Context: On March 11, 2004, John O’Reilly (Haliburton-Victoria-Brock) rose on a
question of privilege with respect to the disclosure to the media of a recording,
of uncertain provenance, of the confidential proceedings of a meeting of the
Ontario Regional Liberal Caucus. Mr. O'Reilly claimed that his right to privacy in the
Parliamentary Precinct pursuant to Section 193 of the Criminal Code (interception
of a private communication by means of an electromagnetic device) had been
violated. After hearing from another Member, the Speaker, noting the gravity of
the allegations raised by Mr. O'Reilly, stated that he had ordered an inquiry into the
leak of the proceedings and was continuing to examine the matter.'

Resolution: The Speaker delivered his ruling on March 25, 2004. He reported that
room set-up staff had inadvertently left the broadcasting equipment in the room
in a lock-in rather than lock-out mode which could allow for both broadcasting
and recording of the meeting, thus resulting in the unauthorized broadcast of
the proceedings. With respect to whether the dissemination of the confidential
information breached the Criminal Code, the Speaker indicated that it was not for
him to determine, but Members were free to pursue that dimension elsewhere. The
Speaker emphasized that his primary concern was not the leak of this information,
but the publication of leaked information from a private meeting. He explained that
the concept of caucus confidentiality is central to the operations of the House and
to the work of Members. The decision to publish information leaked from a caucus
meeting is an example of a contemptuous attitude to the privacy of Members, and
that privacy is something upon which all Members depend on to carry out their
duties. Stating that the situation could not go unanswered, he ruled that there was
a prima facie breach of privilege and invited Mr. O'Reilly to move the appropriate
motion.
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DECISION OF THE CHAIR

The Speaker: I am also prepared to rule on the question of privilege raised by
the hon. Members for Haliburton-Victoria-Brock and Scarborough-Rouge
River on March 11, concerning the recording, disclosure to the media and
subsequent publication of the confidential proceedings of a meeting of the
Ontario Liberal Caucus which took place in room [253-D]?* of the Centre Block
on February 25.

I would like to thank the hon. Members for Haliburton-Victoria-Brock
and Scarborough-Rouge River for having raised this very serious matter.

In his submission the hon. Member for Haliburton-Victoria-Brock
deplored the fact that Sun Media had published a tape of a confidential
meeting. He argued that this action was not only a breach of his privacy and
that of his constituents, it was also an event that adversely affected his ability
to speak out in private on behalf of his constituents.

Noting that the facilities used for the meeting he attended are multi-purpose
and often used for many different types of confidential meetings by Members
of all parties, the hon. Member for Haliburton-Victoria-Brock asked the
Speaker to look into the matter to ensure the protection of his rights as a
Member.

In his remarks, the hon. Member for Scarborough-Rouge River asked the
Chair to consider three aspects of this matter. First, the hon. Member argued
that the disclosure of the February 25 meeting by the Ottawa Sun newspaper
constituted a breach of privilege. Second, he submitted that an offence under
the Criminal Code may have been committed. Finally, he brought to the
attention of the Chair the relationship between the conduct of the media in
and around Parliament, the special privileges granted them by the House,
and the media’s violation of House rules about the confidentiality of private
meetings.

The hon. Member for Scarborough-Rouge River concluded by indicating

that he would be prepared to move the appropriate motion should there be a
finding of a prima facie breach of privilege.
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As 1 indicated on March 11, the Chair takes such matters very
seriously. Mr. Speaker Bosley faced a similar situation on January 30, 1986,
involving alleged electronic eavesdropping on a caucus meeting. Just as
Mr. Speaker Bosley stated on that occasion, and I refer hon. Members to the
Debates of January 30, 1986, at page 10336, I can assure hon. Members that
whenever the Speaker receives such complaints, they are acted on as quickly
as is humanly possible.

In the current case, even before the hon. Members raised the matter in the
House, I had asked for a full report on the leak of this meeting. That report has
revealed that there was indeed a human error made. Specifically, during their
verification of equipment prior to the meeting, staff responsible for the room
set-up inadvertently left the equipment in lock-in rather than lock-out mode.
This mode makes it possible to broadcast the proceedings in a room and for
anyone receiving the broadcast on an FM receiver to record the broadcast.

It is important to note, however, that in order for the broadcast to take
place, someone had to activate the broadcast button on the console in the
meeting room. How that function came to be activated and by whose hand
remains unclear. However, I can assure the House that I have asked my
officials to take all reasonable administrative precautions to guard against this
situation being repeated.

That being said, in certain circumstances, the Chair might consider the
matter to end there. Were this case simply to involve a complaint about House
services that could be traced back directly to human error, then it would not
involve a prima facie question of privilege. However, the situation before us is
not so simple.

True, human error by staff has been identified. But that error does not
explain the eventual activation of the broadcast function that made the leak
possible. As hon. Members have stated, this might have involved malicious
intent by a person or persons unknown and an offence under the Criminal
Code may have been committed. That is not for your Speaker to determine,
though it is an allegation that Members may wish to pursue elsewhere.

The crux of the matter for the Chair is not the leak of this information,
but the publication of leaked information that was manifestly from a private
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meeting. The concept of caucus confidentiality is central to the operations
of the House and to the work of all hon. Members. The decision to publish
information leaked from a caucus meeting is, in my view, an egregious example
of a cavalier and contemptuous attitude to the privacy of all Members and that
privacy is something upon which all Members depend to do their work. It is a
situation in my view that cannot go unanswered.

Accordingly, having examined the situation in the matter of the publication
of a leak from the caucus meeting of February 25, I find that there is a prima
facie breach of privilege and I am prepared to entertain a motion at this time.

Postscript: Mr. O'Reilly moved that the matter be referred to the Standing
Committee on Procedure and House Affairs and the motion was agreed to.? On
April 26, 2004, the Standing Committee presented its Twenty-Second Report in
which it concluded that the matter had been adequately handled by the House
Administration.* (Editor’s Note: The Report was not concurred in.)

Debates, March 11, 2004, pp. 1408-10.

The published Debates read “253-B” instead of “253-D”.

Debates, March 25, 2004, pp. 1711-2.

Twenty-Second Report of the Standing Committee on Procedure and House Affairs,
presented to the House on April 26, 2004 (Journals, p. 311).
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PARLIAMENTARY PRIVILEGE

Rights of Members

Freedom from obstruction, interference, intimidation and molestation:
Members denied access to the Parliamentary Precinct during visit of the

President of the United States; prima facie

December 1, 2004 Debates, p. 2137

Context: On December 1, 2004, Michel Guimond (Montmorency-Charlevoix-
Haute-Céte-Nord) rose on a question of privilege alleging interference with the free
movement of Members of Parliament within the Parliamentary Precinct during the
visit of the President of the United States, George W. Bush. Mr. Guimond listed ways
in which Members had been impeded in their duties during the President’s visit,
including: being instructed not to use the hallways of Centre Block; being denied
access to Centre Block and Parliament Hill; not having credentials recognized within
the Parliamentary Precinct; and being addressed only in English by certain RCMP
officers. Other Members also spoke to the matter.’

Resolution: The Speaker delivered his ruling immediately. Finding that there was
a prima facie breach of privilege, and that the matter should be referred to the
Standing Committee and Procedure and House Affairs, he invited Mr. Guimond to
move the appropriate motion.

DECISION OF THE CHAIR
The Speaker: The Chair does not need to hear any more on this point.

I am satisfied that the hon. Member for Montmorency-Charlevoix—
Haute-Cote-Nord has raised a very valid and distinct question of privilege.
I know full well that other hon. Members have had the same problem.
I have heard the comments from all the hon. Members who participated in
this discussion, the hon. Members for Glengarry-Prescott-Russell, Calgary
Southeast, and Elmwood-Transcona.

I am satisfied that in my view this is a prima facie case and the matter ought
to be referred to the Standing Committee on Procedure and House Affairs.
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I am quite prepared to allow the hon. Member for Montmorency-
Charlevoix-Haute-Cote-Nord to move his motion at this point.

The hon. Member for Montmorency-Charlevoix-Haute-Cote-Nord can
move his motion.

Postscript: Mr. Guimond moved that the matter be referred to the Standing
Committee on Procedure and House Affairs, and the motion was agreed to.2 On
December 15, 2004, the Committee deposited with the Clerk its Twenty-First
Report. In it, the Committee concluded that the denial of access and significant
delays experienced by Members of the House during the visit of the President
of the United States had constituted a contempt of the House. It recommended
that remedial action be taken by the various police and security forces concerned,
that the Sergeant-at-Arms and RCMP report to the Committee outlining measures
to ensure that the situation did not recur, and that the Speaker and the Board
of Internal Economy enter into discussions with the Senate on merging security
services.? The Report was concurred in on May 17, 2005.

Debates, December 1, 2004, pp. 2134-7.
Debates, December 1, 2004, p. 2137.
Twenty-First Report of the Standing Committee on Procedure and House Affairs,
presented to the House on December 15, 2004 (Journals, p. 366).
4. Journals, May 17, 2005, p. 765.
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom of speech: sub judice convention; statements by a Member regarding
another Member under criminal investigation

April 20, 2005 Debates, pp. 5334-5

Context: On April 4, 2005, Don Boudria (Glengarry-Prescott-Russell) rose on
a question of privilege arising from remarks made earlier that day during Oral
Questions by Diane Ablonczy (Calgary—Nose Hill), about a Liberal Member allegedly
being under criminal investigation.! Mr. Boudria argued that when charges have
been laid, the sub judice convention makes it inappropriate to discuss them in the
House. He argued further that, by naming the party affiliation without naming any
particular Member, she had, in effect, named everyone on the Government side,
including the Speaker. He concluded that accusations of this nature should include
names and be made outside the House, and that the Member should withdraw her
comments. After Mrs. Ablonczy stated that a Globe and Mail article was the origin
of her remarks, the Speaker took the matter under advisement.?

Resolution: The Speaker delivered his ruling on April 20, 2005. He cautioned
Members about the possible injury that could occur by quoting in the House media
reports about other Members, noting that the article did not refer to a criminal
investigation of a Member, but only that allegations were being investigated. He
added that the sub judice convention did not apply because no charges had been
laid against the Member referred to by Mrs. Ablonczy and that parliamentary
custom required Members not to impugn the character of other Members. He
concluded that, as the ability of Liberal Members to carry out their duties had
not been impaired in any way, he could not find a prima facie breach of privilege.
However, the Speaker did invite the Standing Committee on Procedure and House
Affairs to review the application of the sub judice convention.

DEcCISION OF THE CHAIR
The Speaker: I am now prepared to rule on the question of privilege raised on

Monday, April 4, [2005)%, by the hon. Member for Glengarry-Prescott-Russell
arising from a question by the hon. Member for Calgary-Nose Hill during
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that day’s Question Period in which the hon. Member made reference to a
Liberal Member of the House being under criminal investigation.

I would like to thank the hon. Member for raising this matter. I would also
like to thank the hon. Member for Calgary-Nose Hill for her intervention.

In presenting his case, the hon. Member for Glengarry-Prescott-Russell
stated that during Question Period, when posing a supplementary question to
the hon. Minister of Citizenship and Immigration about a matter involving
possible abuses of the temporary resident permit system, the hon. Member
for Calgary-Nose Hill mentioned that a Liberal Member had been under
criminal investigation but without naming the Member. The hon. Member
for Glengarry-Prescott-Russell felt this was inappropriate as it “cast a net on
every single one of us on this side of the House of Commons” and asked that
the hon. Member for Calgary-Nose Hill withdraw the reference she made in
her question.

In reply, the hon. Member for Calgary-Nose Hill stated that her remarks
were based on an article found in the Globe and Mail newspaper for March 31
and she quoted from it. I have myself read this press report and note that
immediately following the text quoted by the hon. Member for Calgary-
Nose Hill, another press report states that the named Liberal Member denied
the allegations made against himself or herself and also states that the RCMP
had carried out several interviews but had not talked to the Liberal Member in
question nor had laid charges.

It seems to me significant that the reported police investigation did not
even go as far as talking to the Member against whom the allegations had been
made and, further to this, that no charges were laid. It is also important to note
that the press report does not mention a “criminal” investigation of the Liberal
Member, in the sense that the Liberal Member was suspected of committing
a criminal act. Rather, the press report indicates only that allegations made
against the Member were being investigated. It is possible that the allegations
were of interest to the RCMP in relation to suspected criminal activities by
persons other than the Member named.

For these reasons, I am concerned that all hon. Members be mindful of the
injury that may be done by quoting in the House media reports about other

CHAPTER I ¢ PARLIAMENTARY PRIVILEGE



SELECTED DECISIONS OF SPEAKER MILLIKEN
160

Members. All Members of Parliament are hon. Members and are entitled to be
treated with respect in this Chamber and to be given the benefit of the doubt
regarding allegations of such a serious nature.

At first glance, the situation here seems to be one where the sub judice
convention might apply and constrain Members from making the kind of
comments made here. However, the difficulty in this matter is that it falls below
the threshold for application of the sub judice convention by which Members
are restrained from making any comments in this House relating to a matter
that is before the courts because the convention only applies once charges have
been laid. The reference by the hon. Member for Calgary-Nose Hill was to a
criminal investigation, without any reference to charges being laid against the
Liberal Member, and before any charges were laid. Furthermore, charges have
not been laid since.

Members of Parliament as elected public figures are often subject to
criticisms and comments in the media which, on occasion, rightly or wrongly
reflect poorly on their actions, if not also their character. The usual rules about
defamation do not apply, at least not to the same extent, in respect to Members
of Parliament. We are expected to accept public criticism and unfavourable
personal comment from time to time, however difficult this might be. This
applies inside this Chamber as well. However, parliamentary custom expects
Members not to impugn the character of other Members. The mention of a
criminal investigation of a Liberal Member would seem to have this effect,
though the hon. Member for Calgary-Nose Hill may not have intended this.

I cannot find that there is a prima facie breach of privilege in this case as
I cannot see that the ability of the Liberal Members of Parliament to carry out
their duties has been impaired. I would encourage all hon. Members, however,
to respect the usual courtesies and practices of this House, and I would invite
the Standing Committee on Procedure and House Affairs to review the
application of the sub judice convention as to whether it should also apply
when an investigation is alleged or reported before charges are laid, which is a
little more work for the Committee.

1. Debates, April 4, 2005, p. 4625.
2. Debates, April 4, 2005, p. 4631.
3. “2005” is missing from the published Debates.
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PARLIAMENTARY PRIVILEGE

Rights of Members

Freedom from obstruction, interference, intimidation and molestation: third
parties blocking Members’ fax lines and registering Internet domain names

associated with Members

June 8, 2005 Debates, pp. 6826-8

Context: On May 31, 2005, Don Boudria (Glengarry—Prescott-Russell) rose on a
question of privilege. He alleged that individuals or groups had blocked his and
other Members’ fax lines by sending massive volumes of faxed communications,
thus preventing their constituents from reaching them and the Members from doing
their work. He also claimed that some of the faxes had been sent by someone who
was impersonating a Member of Parliament.! After hearing from other Members,
the Speaker took the matter under advisement.

On June 2, 2005, Mr. Boudria rose again noting that in addition to his fax lines
being blocked, he and other Members had been the targets of “cybersquatting”,
the taking over of Internet domain names associated with particular persons by
unrelated parties. He explained that in some cases when the domain names had
been taken over they had been used for Web sites that were made to look like a
Member’s official site, but in fact contained content that attacked the Member’s
character. Having heard from other Members, the Speaker again took the matter
under advisement.?

Resolution: On June 8, 2005, the Speaker delivered his ruling. He set aside the
allegation that someone was impersonating a Member, given that only one such
fax had been found and no complaint had been received from a Member that he
or she was being impersonated. He further ruled that while Members had been
inconvenienced, they had not been prevented from communicating with their
constituents. Furthermore, on the matter of “cybersquatting”, the Speaker noted
that, since Mr. Boudria’s ownership of the domain name had lapsed, it had been
purchased legitimately by another party. Accordingly, he recognized there existed
legitimate grievances, but in neither case could he find a prima facie breach of
privilege because Members had not been prevented from performing their
parliamentary duties. He concluded by suggesting these matters could be taken
up by the Standing Committee on Procedure and House Affairs.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
on Tuesday, May 31, 2005 and on Thursday, June 2, 2005 by the hon. Member
for Glengarry-Prescott-Russell concerning the blocking of fax lines and the
registration of Internet domain names of certain Members of the House of
Commons by individuals or organizations with no affiliation to the House,
which the hon. Member claimed has prevented them from carrying out their
work as parliamentarians.

I would like to thank the hon. Member for raising this matter. I would also
like to thank the hon. Deputy House Leader of the Official Opposition and
the hon. Members for Charlesbourg-Haute-Saint-Charles, British Columbia
Southern Interior, Cambridge, and Prince Albert for their interventions on
May 31. In addition, I would like to thank the hon. Members for Halton,
Scarborough-Rouge River, Edmonton-Sherwood Park, Yorkton-Melville,
and Elmwood-Transcona for their contributions to the discussion on June 2.

On May 31 the hon. Member for Glengarry-Prescott-Russell claimed
that his right to carry out his duties as a Member of Parliament had been
interfered with by a group called Focus on the Family Canada which was
blocking his and other Members’ office telephone lines by sending multiple
computer-generated faxes.

To illustrate, he indicated that during the course of one day he had
received over 800 facsimiles. Only a handful of these faxes had been from
constituents, whereas on a normal business day his office would receive an
average of 30 to 40 faxes from constituents. He argued that because of this,
his constituents had been unable to communicate with him and that he had
not had access to notices sent out concerning committee and House business.
He further claimed that some of the faxes had been sent by someone who was
impersonating a Member of Parliament.

In his arguments, the hon. Member cited the ruling I had given on a
similar matter on February 12, 2003, concerning mass e-mails. He also
referred to a judgment handed down in the Ontario Court of Justice by
Mr. Justice A.L. Eddy on November 22, 2000, in the case of Her Majesty
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the Queen against a citizen of Ontario who was found guilty of harassing a
member of the Ontario Legislature.

In conclusion, the hon. Member cited Marleau and Montpetit at page 84
which states that Speakers have consistently ruled that Members have the right
to carry out their parliamentary duties free from obstruction, intimidation
and interference. He asserted that, by interfering with the work of individual
Members, the organization responsible was in contempt of the House. He
indicated that if the Chair found a prima facie case of privilege, he was prepared
to move the appropriate motion.

Inhisintervention,thehon. Memberfor Charlesbourg-Haute-Saint-Charles
confirmed that his office had also received over 1,000 faxes and 2,300 e-mails in
a span of 36 hours, thus monopolizing the tools provided to him as a Member
of the House, as well as the time of his staff. In addition, he argued that this
action was an infringement on the privileges of Members of Parliament
because they are unable to carry out their parliamentary duties or remain in
contact with their constituents.

The Deputy House Leader of the Official Opposition challenged the
claim of harassment, asserting that all Canadian citizens have the right to
communicate with all Members of Parliament on matters of public interest.
He dismissed as absurd the contention that citizens wishing to communicate
with Members of Parliament on an issue of public moment constituted an
attack on anyone. He maintained a logistical solution could be found to the
problem and warned against censoring Canadians from communicating with
their Members of Parliament.

The hon. Members for British Columbia Southern Interior, Cambridge,
and Prince Albert contributed to the discussion by seeking clarification of
certain points raised by the hon. Member for Glengarry-Prescott-Russell.

On June 2 the hon. Member for Glengarry-Prescott-Russell rose again
to bring to the attention of the Chair that in addition to the communication
difficulties he and other Members were experiencing as he had described on
May 31, an organization called Defend Marriage Coalition had taken over the
Internet domain names of approximately 40 to 50 Members of Parliament.
This, he alleged, was not a legitimate use of the domain names.
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He also claimed that in the case of 15 of these sites, this organization not
only was using the Members’ names to access the sites, it had also published
information about these Members of Parliament. These sites, he alleged, were
designed to look like the official Web sites of the Members concerned, of
which he also questioned the legitimacy. He contended that this constituted a
bona fide case of privilege.

In response, the hon. Deputy House Leader of the Official Opposition
argued that it was incumbent upon Members to register their domain names
and that this matter was not within the purview of the House or the Speaker.

The hon. Member for Halton, in his intervention, informed the Chair that
he was one of the Members whose domain name had been taken over by the
organization in question and it was using his House of Commons photo on
its site, thereby creating the impression that it was his official Web site. The
hon. Member for Scarborough-Rouge River wondered if this might be a case
of impersonation or identity theft, which would interfere with the duties of the
Members and the functions of the House.

I want to assure all hon. Members that I consider this situation to be very
troubling. Allegations of obstruction, interference and misrepresentation
should not be taken lightly.

Over the years, Members have brought to the attention of the House instances
which they believed were attempts to obstruct, impede, interfere, intimidate or
molest them, their staffs or individuals who had some business with them or
the House. Since these matters relate so closely to the right of the House to the
services of its Members, they are often considered to be breaches of privilege.

That being said, Members of Parliament come into contact with a wide
range of individuals and groups during the course of their work and are subject

to all manner of influences, some legitimate and some not.

First of all, I wish to address the matter of the blocking of Members’ fax
machines and e-mail systems.

The hon. Member for Glengarry-Prescott-Russell claimed that he had
been obstructed from fulfilling his duties with respect to his constituents
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because of multiple computer-generated faxes that were preventing them from
contacting his office in an expeditious manner. To support his contention, he
cited the ruling I gave on February 12, 2003, at pages 3470 and 3471 of the
Debates, concerning the disruption a mass e-mailing from a Member’s office
had on the House’s e-mail system. I did not find that there was a prima facie
question of privilege, but encouraged hon. Members to use alternative means
of communication and set in motion administrative changes to rectify the
situation.

The hon. Member also referred to a decision rendered in a court case before
the Ontario Court of Justice in November 2000. I have now had an opportunity
to review the particulars of the judgment and wish to share these with you.

In 2000 a resident of Ontario was charged with and found guilty of
mischief by wilfully interrupting and interfering with the lawful use and
operation of the property of Mr. William Murdoch, a member of the Ontario
Legislature, by continually sending numerous lengthy facsimile messages to
his Queen’s Park and constituency offices.

The judge looked at the broad issue of what were the constraints, if any, on
the right of a constituent to contact, consult and relate to his elected member
of the provincial parliament and whether it was open to the court to set
reasonable limits.

The judge determined that the faxes were not sent by the accused in any
realistic effort to inform and assist the Member in carrying out his duties but,
rather, they were sent in anger and in frustration in an effort to express his
dissatisfaction.

In addition, the judge found that the citizen’s actions had the effect of
monopolizing the Member’s fax machines, thereby precluding the ordinary
and reasonable use of them by constituents and others, and impeding the
Member and his staff from carrying out the orderly operation, activity and
responsibilities of the Member’s office.

The judge ruled that the right of a citizen to communicate with a Member is

not without reasonable limits and that, when a constituent, by his or her actions,
affects the ability of others to access and exercise their rights, a boundary has
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been crossed. The judge found that there is an inherent responsibility on the
part of the constituent in his or her dealings to act in a manner that respects
others’ rights of access.

In the matter raised on May 31, the Chair has examined all the material
supplied by the hon. Member for Glengarry-Prescott-Russell and has found
only one facsimile attributed to a Member of the House. In the absence of
any complaint from a Member that he or she was or is being impersonated,
the Chair will set aside the claim that facsimiles had been received from
individuals falsely claiming to be Members of this House.

With regard to the second issue raised on May 31, namely, whether or
not the hon. Member has clearly demonstrated that his constituents have
been limited or prevented from contacting him in a reasonable and ordinary
fashion, it is evident from its Web site that Focus on the Family Canada is
encouraging Canadians to contact the members of the legislative committee
and express their views with regard to Bill C-38.

Unlike the court case referred to by the hon. Member for Glengarry-
Prescott-Russell, where only one individual was involved in a deliberate
attempt to obstruct the Ontario MPP, with no intent to inform or influence,
dozens or perhaps hundreds of individuals are contacting Members as they are
free to do. I must ask myself, is the intent of these communications to prevent
the Members’ constituents from contacting them? This is impossible to tell.

While it is clear that large numbers of faxes and e-mails have been sent to
the offices of the hon. Member for Glengarry-Prescott-Russell, Charlesbourg-
Haute-Sainte-Charles and others, and have interfered with the smooth
functioning and ordinary routines of those offices, the hon. Members and their
constituents have still been able to communicate, albeit somewhat erratically,
by facsimile and e-mail, as well as by letter post and telephone.

Most certainly, the hon. Member does have a grievance, but does it
constitute a prima facie contempt of the House? As is pointed out in Marleau
and Montpetit, at pages 91 to 95, there are numerous examples of Members
raising similar, legitimate complaints, but Speakers have regularly concluded
that Members have not been prevented from performing their parliamentary
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duties. Therefore, though the work and the offices of certain Members may have
been slowed, I cannot find a prima facie question of privilege in this regard.

I now wish to deal with the matter raised by the hon. Member on June 2
concerning the cybersquatting of Members’ domain names and the creation
of Web sites that resemble those of Members.

I am very concerned about this situation and the potential negative impact
it is having on some Members. When this situation was first brought to my
attention, I visited the official Web site of the hon. Member for Glengarry-
Prescott-Russell to see for myself what the problem was. On the Web site,
listed under LINKS, I clicked on the link to the federal party association and
up came the cybersquatting site. I worried at the time that this indicated that
the hon. Member’s official site had been tampered with. Had that been the
case, I might well have been inclined to find a prima facie case of privilege.

However, I have since learned that the offending link was not the result of
some hacker, but that there was a far less sinister explanation. Simply put, the
link occurred because the cybersquatters had bought the domain name when
the hon. Member’s ownership of his name lapsed and the link, which predated
the change in ownership of the domain name, had not been modified to take
account of that change.

As a number of hon. Members pointed out on June 2, like many things on
the Internet, it may well be that it is impossible to resolve this. As was noted,
it is incumbent upon Members to register their domain names if they wish to
prevent others from registering similar or even identical ones. I would urge
all hon. Members to take such precautionary measures immediately, for once
a Member’s domain name has fallen into other hands, it is not easy to find a
remedy to the situation.

In such cases, it appears to the Chair that hon. Members may certainly
have a grievance in this situation, and a serious grievance, but I cannot
find that Members have been prevented in any way from carrying out their
parliamentary duties. Therefore, I cannot find that this constitutes a prima facie
case of privilege.
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The question of privilege raised by the hon. Member for Glengarry-
Prescott-Russell raises important issues in an era where communications
technology is ubiquitous and the demand for accessibility grows daily more
aggressive. It is, of course, the right of all Canadians to communicate with
their Members of Parliament, but when does the exercise of the right to
communicate with Parliament become unreasonable? What role, if any, should
the House take in regulating such communication?

Similarly, with regard to “cybersquatting”, is this a legitimate means of
engaging in debate and holding a Member accountable in the public square
for his or her stand on an issue? Is the inconvenience to the Member and the
potential confusion in the minds of constituents and citizens irrelevant to that
legitimacy? Or ought the House look at safeguarding the Internet identity
of its Members in the interests of ensuring clear democratic discourse? Or
ought this situation simply be left to the forces of the marketplace, leaving
Members who have not taken steps to protect their domain names to bear the
consequences?

In conclusion, it is [evident]® that the matters raised last week are serious
and bear further discussion and examination. It seems clear to the Chair
that, given the realities of communication technologies in 2005, Members
of all parties will doubtless be faced with similar situations in the future. As
it happens, Standing Order 108(3)(a)(i) mandates the Standing Committee
on Procedure and House Affairs, which is chaired coincidentally by the
hon. Member for Glengarry-Prescott-Russell, “to review and report on the
provision of services and facilities to Members”.

Accordingly, the hon. Member for Glengarry-Prescott-Russell may well
wish to take these matters up with the Committee to explore, at a minimum,
the ramifications of new communication technologies, including the Internet,
as they affect Members in the performance of their duties.

I thank all hon. Members for their interventions on this very important
matter.

1. Debates, May 31, 2005, pp. 6415-8.
2. Debates, June 2, 2005, pp. 6564-7.
3. The published Debates read “evidence” instead of “evident”.
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom of speech: sub judice convention; question on the Order Paper left
unanswered because the matter was before the courts

November 15, 2005 Debates, pp. 9664-5

Context: On September 28, 2005, John Cummins (Delta-Richmond East) rose on
a question of privilege with regard to written question Q-151 that he had placed
on notice on May 17, 2005. By replying that it was unable to respond as the matters
raised were before the courts, Mr. Cummins stated that the Government was not
only withholding information necessary for him to perform his parliamentary
duties, but it was also misleading the House. When Dominic LeBlanc (Parliamentary
Secretary tothe Leader of the Government in the House of Commons), asked for time
to return with a formal response, the Speaker took the matter under advisement.’
On September 29, 2005, Mr. LeBlanc stated that the Government had not intended
to interfere with Mr. Cummins’ work, but rather protect and respect the integrity
and work of the courts.? On October 3, 2005, Mr. Cummins intervened again,
arguing that Members had the right to submit questions, and receive answers, on
matters before the courts, provided that they were civil matters and not at trial.?
The Speaker took the matter under advisement.

Resolution: On November 17, 2005, the Speaker delivered his ruling. He ruled that
the Government had the right to state that an answer to a question could not be
provided, and that it was not up to the Chair to determine whether the Government
had interpreted the sub judice convention properly. Accordingly, he concluded that
he could not find a prima facie breach of privilege.

DECISION OF THE CHAIR
The Speaker: I am now prepared to rule on the question of privilege raised on

Wednesday, September 28, 2005, by the hon. Member for Delta-Richmond
East concerning the reply to Question No. 151 on the Order Paper.
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I would like to thank the hon. Member for Delta-Richmond East for
raising this matter, as well as the hon. Parliamentary Secretary to the Leader
of the Government in the House for his interventions.

The hon. Member for Delta-Richmond East stated that the Government’s
response to his question was that it could not provide an answer because the
matters raised therein were presently before the courts. The hon. Member
charged that the Government was withholding information necessary for
the execution of his parliamentary duties and was misleading the House. He
therefore asked that I find a prima facie breach of privilege.

The following day, the hon. Parliamentary Secretary to the Leader of the
Government in the House of Commons rose to reply to these allegations. He
responded that the Government declined to provide the information sought
because it wished to protect the integrity of the judicial process. He also denied
that there had been any attempt to interfere with the parliamentary work of
the hon. Member for Delta-Richmond East. The hon. Deputy Leader of the
Government in the House of Commons tabled a piece of correspondence in
relation to this matter.

On October 3, the hon. Member for Delta-Richmond East rose again in
the House to reply to the comments put forward by the hon. Parliamentary
Secretary. In his argument, the hon. Member for Delta-Richmond East referred
to the 1977 Report of the Special Committee on Rights and Immunities of
Members. He cited the following statement from paragraph 13 of the Report:

It is clear... [that] no restriction ought to exist on the right of any
Member to put questions respecting any matter before the courts
particularly those relating to a civil matter, unless and until that matter
is at least at trial.

Finally, thehon. Member argued that a Minister has the obligation to justify
any refusal to answer a question on sub judice grounds. He suggested that, in
the present case, the Government had not provided sufficient justification for
its refusal, particularly since the matter is a civil case not yet gone to trial.
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I have reviewed the presentations on this question and have looked at
the relevant precedents. Certainly, disagreements over responses to written
questions are not new. In fact, the hon. Member for Delta-Richmond East has
himself raised several questions of privilege relating to written questions.

Our practices with respect to replies to written questions are clear. The
Government may indicate in a response that it cannot supply an answer to a
written question. To illustrate this, I refer hon. Members to a ruling given by
Speaker Lamoureux on May 5, 1971, found at page 5515 of the Debates, where
he said:

It is correct, of course, to state as a general principle that a Member
should not be impeded in the discharge of his parliamentary duties. I
suggest that this in itself does not create an obligation on the part of
the government to supply any and all information sought by a Member,
either by way of an oral question or a written question. Indeed, there
are many precedents to indicate that from time to time ministers have
refused to answer questions on the grounds that it would not be in the
public interest to do so.

In addition, as I indicated on February 9, 2005, when the hon. Member
for Delta-Richmond East raised a similar point, the Speaker does not have the
authority to review Government responses to written questions.

In this instance, however, the hon. Member has asked me to rule on
whether the Government is interpreting the sub judice convention properly.

So, it may be helpful for me to describe the convention briefly. The sub judice
convention is a practice whereby hon. Members refrain from making reference
in debate to matters awaiting judicial decisions, whether it be before a criminal
court, civil court or court of record. This convention also applies to motions
and to oral and written questions.

Although the Speaker’s role in enforcing this convention has not been
defined in our rules, the Chair does exercise a certain discretion in these
matters. Thus, on numerous occasions the Chair has warned of the need for
caution in referring to matters pending judicial decisions.
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In 1977, the Special Committee on the Rights and Immunities of Members
recommended that the Chair play a limited role during Question Period with
regard to the sub judice convention. This recommendation can be found in
paragraph 23 of the Special Committee’s Report which the hon. Member for
Delta-Richmond East cited in part. Specifically, the Committee stated:

The Minister could refuse to answer the question on these grounds,
bearing in mind that refusal to answer a question is his prerogative in
any event. It is the view of your Committee that the responsibility of the
Chair... should be minimal as regards the sub judice convention, and
that the responsibility should principally rest upon the Member who
asks the question and the Minister to whom it is addressed.

By extension, this principle also applies to written questions and their
responses.

That being said, I agree with the comments of Madam Speaker Sauvé on
December 16, 1980, comments cited by both the hon. Members who intervened,
that there could be instances where refusal to answer a question amounts to
improper interference with a Member’s duties. However, I do not believe that is
the case in the present matter and I acknowledge that it is in the best interests
of the House to have questions answered as completely as possible.

Indeed, Speaker Parent stated this very well in a ruling on February 9, 1995
at page 9426 of that day’s Debates:

It is incumbent upon all those involved on both sides of the process—
the Members formulating the questions, House officials reviewing those
formulations, the individuals drafting the replies and the Ministers of
the Crown tabling those replies in the House—to ensure that every
care is taken so that these exchanges remain as fruitful and as useful
as possible.

In conclusion, then, I do not believe that the Chair can determine whether
the Government has interpreted the sub judice convention properly. Nor is it
the Chair’s responsibility to oblige the Government to answer a question when
the Government has stated that it is unable to respond because the matter is
before the courts, as is the case in this instance.
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Therefore I do not find that the matter raised by the hon. Member for
Delta-Richmond East constitutes a prima facie question of privilege.

I thank the hon. Member, however, for his continued vigilance in these
matters.

1. Debates, September 28, 2005, pp. 8150-1.
2. Debates, September 29, 2005, p. 8228.
3. Debates, October 3, 2005, pp. 8331-3.
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom from obstruction, interference, intimidation and molestation: public
servants’ refusal to communicate with a Member during dissolution

May 3, 2006 Debates, pp. 844-5

Context: On April 6, 2006, Tom Wappel (Scarborough Southwest) rose on a
question of privilege with regard to the refusal of public servants to communicate
with Members while Parliament was dissolved, emphasizing his understanding
that he retained his status as a Member even during a dissolution. Explaining that
he had wished to discuss with them some proposed recommendations that arose
from committee work carried out prior to dissolution, he alleged that this refusal
impeded himin the discharge of his duties asa Member of Parliament.' The following
day, Tom Lukiwski (Parliamentary Secretary to the Leader of the Government in the
House of Commons and Minister for Democratic Reform) replied that the Privy
Council Office had no policy prohibiting public servants from being in contact
with Members of Parliament during an election campaign. He argued that, in any
case, the Member had had no parliamentary duties to fulfil because dissolution
terminates all parliamentary business, including business before committees,? and
that therefore his privileges could not have been breached. The Speaker took the
matter under advisement.

Resolution: The Speaker delivered his ruling on May 3, 2006. He noted that the
Parliament of Canada Act implies that Members remain Members for the purpose
of allowances payable during a dissolution and the By-laws of the Board of Internal
Economy of the House of Commons permit Members to continue to use their offices
to serve constituents. While acknowledging that serving constituents may involve
communicating with public servants, the Speaker ruled that Mr. Wappel had not
been obstructed in the performance of his parliamentary duties as Parliament was
dissolved. He concluded that, accordingly, he could not find a prima facie breach of
privilege.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
on Thursday, April 6, 2006, by the hon. Member for Scarborough Southwest,
alleging that public servants refused to communicate with him during the
recent election campaign.

I would like to thank the hon. Member for raising this matter, as well
as the hon. Member for Prince George-Peace River, the hon. Member
for Saint-Hyacinthe-Bagot and the hon. Member for Halifax for their
interventions. I also want to thank the hon. Parliamentary Secretary to the
Government House Leader and Minister for Democratic Reform for his
intervention on April 7, 2006.

In presenting his case, the hon. Member for Scarborough Southwest
stated that departmental officials refused to meet with him during the recent
general election to discuss the Anti-terrorism Act. In the last Parliament, the
hon. Member had been a member of the Subcommittee on Public Safety and
National Security of the Standing Committee on Justice, Human Rights,
Public Safety and Emergency Preparedness. The Subcommittee had been
reviewing the operations of the Anti-terrorism Act, but before it had the
opportunity to finalize its report, the Thirty-Eighth Parliament was dissolved
on November 29, 2005.

After dissolution, the hon. Member attempted unsuccessfully to contact
departmental officials from various departments to discuss some of his
proposed recommendations. He was advised on two separate occasions
that a policy directive had been issued prohibiting public servants from
communicating with Members of Parliament during the campaign period.

The Member alleged that this directive impeded his ability to discharge his
duties as a Member of Parliament. In support of his position, the hon. Member
argued that, after dissolution, Members of Parliament remain in office until
election day, and thereafter if re-elected, and during this period are still
considered by their constituents to be Members.
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In his intervention, the hon. Parliamentary Secretary indicated that the
Privy Council Office did not have a policy prohibiting public servants from
communicating with Members during a dissolution period. That being said, he
went on to argue that a Member of Parliament is a Member only for such period
as the Parliament exists, referring in particular to the Parliament of Canada
Act, which deems that Members continue in office for purposes of allowances
payable only. He posited that the dissolution of Parliament terminates all
parliamentary business, including committee work, and concluded that the
Member’s parliamentary privileges were not breached.

The hon. Member for Scarborough Southwest has raised two important
issues, namely, the status of a Member during a general election period and the
issue of the relationship between Members of Parliament and public servants.
Let me deal first with the matter of whether or not a Member remains a
Member during a dissolution period.

As the hon. Parliamentary Secretary noted, this gives rise to certain
questions. At dissolution, Parliament, comprised of the Crown, the Senate
and the House of Commons, no longer exercises its powers; however, the
Government continues to exist and Ministers remain in office until they are
replaced. Members are discharged from their parliamentary duties, in other
words, from the requirement to attend sittings of the House and its committees.

One could argue, as did the hon. Parliamentary Secretary, that the wording
of the Parliament of Canada Act implies that once Parliament is dissolved,
Members are only Members for purposes of allowances payable. Section 69 of
the Parliament of Canada Act states that for purposes of allowances payable
under sections 55.1 and 63, anyone who was a Member as of dissolution “shall
be deemed to continue to be a Member of the House until the date of the next
following election”.

Nonetheless, as all returning Members and their staff are aware,
constituents do not stop requiring assistance just because Parliament is
dissolved. To this end, bylaw 305 of the Board of Internal Economy permits
Members to continue to use their offices to serve their constituents.
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It might be argued, therefore, that during the election period, a Member’s
role in assisting constituents continues, and this might include contacting
Government departments on behalf of their constituents.

This brings us to the second matter: the relationship between Members
and Government departments. Specifically, if Parliament had not been
dissolved, would the difficulties experienced by the Member in meeting with
public service officials constitute a prima facie breach of privilege or contempt
of the House?

For the sake of new Members in the House, I believe it would be useful
if I briefly described what is meant by parliamentary privilege. The classic
definition of parliamentary privilege is found in Erskine May’s Treatise on the
Law, Privileges, Proceedings and Usages of Parliament:

Parliamentary privilege is the sum of the peculiar rights enjoyed by
each House collectively... and by Members of each House individually,
without which they could not discharge their functions, and which
exceed those possessed by other bodies or individuals.

Obstructing Members in the discharge of their responsibilities to the
House or in their participation in its proceedings is considered a contempt
of the House. My predecessors have consistently upheld the right of the
House to the services of its Members free from intimidation, obstruction and
interference. However, before the protection of parliamentary privilege can be
invoked, the Member’s activity must be linked to a proceeding in Parliament.

The 22nd edition of Erskine May, on page 121, puts the matter succinctly:

Correspondence with constituents or official bodies, for example, and
the provision of information, sought by Members on matters of public
concern will very often, depending on the circumstances of the case,
fall outside the scope of ‘proceedings in Parliament’... against which a
claim... of privilege will be measured.

As I have already indicated, Members have risen on numerous occasions
over the years on questions of privilege, alleging that they have been obstructed
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by Government officials in fulfilling their responsibilities. For example, on
May 15, 1985, two Members, Mr. Frith, Sudbury, and Mr. Malépart, Montréal-
Sainte-Marie, rose in the House to claim that their privileges had been
breached, alleging that the Department of Employment and Immigration
had directed its officials not to release information on certain projects, thus
infringing their ability to serve their constituents. Speaker Bosley ruled that
a complaint about the action or inaction of Government departments could
not constitute a question of parliamentary privilege as it did not infringe on
Members’ freedom of speech or prevent Members from fulfilling their duties.
This ruling can be found at page 4768 of the Debates for May 15, 1985.

On another occasion, in ruling on a question of privilege raised by
hon. Member for Wild Rose concerning information allegedly denied to him
by an official of the Department of Indian Affairs and Northern Development,
Speaker Parent found that the situation had not precluded the Member from
participating in a parliamentary proceeding. The Speaker ruled, therefore, that
a contempt of Parliament had not occurred. This ruling is found at pages 687
to 689 of the Debates for October 9, 1997.

These precedents, where no prima facie case of privilege was found, arise
in cases where the House was actually in session, whereas in the case before
us not only was the House not in session, Parliament was actually dissolved.
Accordingly, while I will concede that the hon. Member may very well have a
grievance, I have to conclude that the hon. Member has not been obstructed in
the performance of his parliamentary duties. I cannot, therefore, find a prima
facie case of privilege.

I thank the hon. Member for Scarborough Southwest for bringing this
matter to the attention of the House as well as those Members who contributed
to the discussion.

1. Debates, April 6, 2006, pp. 55-6.
2. Debates, April 7, 2006, pp. 188-9.
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PARLIAMENTARY PRIVILEGE

Rights of Members

Freedom from obstruction, interference, intimidation and molestation:
Member casting aspersions on another Member over a matter before the

Ethics Commissioner

June 1, 2006 Debates, pp. 1853-4

Context: On May 31, 2006, Jim Flaherty (Minister of Finance) rose on a question
of privilege,' calling upon Mark Holland (Ajax-Pickering) to apologize for having
alleged, during Statements by Members on May 18, 2006, that the Minister had
used his position to benefit a family member.? The Minister then tabled a letter
from the Ethics Commissioner declaring that there was no conflict of interest.> On
June 1, 2006, Mr. Holland responded that his concerns were well-founded and that
the Ethics Commissioner’s letter did not exonerate the Minister.*

Resolution: The Speaker interrupted Mr. Holland during his intervention and
reminded him that it is contrary to the practice of the House to raise a question
on a matter that has been referred to the Ethics Commissioner. Consequently,
the Speaker asked the Member to take up any concerns that he might have with
the Ethics Commissioner directly.

DECISION OF THE CHAIR

The Speaker: Order. I have grave concerns about this matter being raised in
this way. When matters are referred to the Ethics Commissioner, Members are
not to comment on those matters.

This matter was referred to the Ethics Commissioner. The hon. Member
apparently, from what I have heard so far, is dissatisfied with the answer that
came back. It seems to me that the proper course for him at this point is not
to raise this matter on the floor of the House but to raise the matter with the
Ethics Commissioner.

Getting into debate here is contrary to the practice, as he knows. When
a matter is referred to the Ethics Commissioner, it is not to be raised on the
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floor of the House. In fact, I usually get a letter from the Ethics Commissioner
telling me that the matter has been raised with him and therefore I should not
permit discussion of that matter here.

I think if the Member is dissatisfied with the answer he has received, his
argument is with the Ethics Commissioner. It is not here with the Minister
on the floor. He is free to point out to the Ethics Commissioner facts that he
thinks are relevant.

It seems to me that he ought to make sure that avenue is fully exhausted
before we are having debates about these kinds of matters on the floor of the
House. I know that the question can be asked. It clearly was in this case. I
assumed it was asked before the matter was referred to the Ethics Commissioner
and the reference was then made. The Minister has come back with an answer
and tabled it in the House because of the allegation that was made.

I do not know the exact order of all these things, but I am concerned that
getting into this kind of debate about Members’ personal financial affairs,
when there is an avenue for doing this outside the House and that is by an
independent person who makes these adjudications, is only going to get us
into severe difficulty. I urge the hon. Member to take the matter up with the
Ethics Commissioner.

I know that the Minister yesterday asked for an apology. It is clear that he
is not going to get it today from what I am hearing so far, but I would rather
have the matter resolved properly there than have endless debate about it on
questions of privilege in the House which the House cannot resolve and is
unlikely to resolve in the circumstances.

Debates, May 31, 2006, p. 1772.
Debates, May 18, 2006, p. 1569.
Journals, May 31, 2006, p. 221.
Debates, June 1, 2006, p. 1853.

L.
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PARLIAMENTARY PRIVILEGE

Rights of Members

Freedom from obstruction, interference, intimidation and molestation:
Member alleged to have given a misleading response to a question; distinction

between a matter of debate and a question of privilege

October 5, 2006 Debates, pp. 3718-9

Context: On September 28, 2006, Bill Graham (Leader of the Opposition) rose
on a question of privilege arising from a response provided by Jason Kenney
(Parliamentary Secretary to the Prime Minister) to a question posed by
Marlene Jennings (Notre-Dame-de-Grace-Lachine) during that day’s Oral Questions,
with respect to an apology to Maher Arar, a Canadian citizen who had been
wrongfully incarcerated and tortured in a Syrian jail." Mr. Graham argued that by
accusing the Liberal Party of actions that had led to Mr. Arar’s incarceration in Syria,
Mr. Kenney's reply had been misleading because he had not made allegations
against specific Members, and he called for Mr. Kenney to withdraw the remarks.?
After hearing from Mr. Kenney, the Speaker indicated that although at first glance
the issue appeared to be a matter of debate rather than one of privilege, he would
review the statements made and return to the House with a decision.

Resolution: On October 5, 2006, the Speaker delivered his ruling. He declared that
the matter was a dispute as to facts rather than a question of privilege. He also
took the opportunity to remind the House of the importance of proper decorum,
reminding the House that the conduct of Members should not disrupt proceedings.
At the time, excessive noise was triggered by questionable language and
provocative statements, and interruptions, interjections and other demonstrations,
including applause and standing ovations, seemed designed to drown out those
recognized to speak. The Speaker asked for the assistance of the House in ensuring
that Members could be heard when recognized to speak.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
by the hon. Leader of the Opposition concerning comments made by the
hon. Parliamentary Secretary to the Prime Minister during Question Period
on Thursday, September 28, 2006.

I would like to thank the hon. Leader of the Opposition for raising this
matter as well as the hon. Parliamentary Secretary for his intervention.

During Question Period on September 28, the hon. Member for
Notre-Dame-de-Grace-Lachine posed a question concerning the
Government’s response to the O’Connor Report on the imprisonment and
torture of Mr. Arar.

In the preamble to the question, the hon. Member noted that the previous
Liberal Government had initiated the O’Connor Inquiry. She went on to ask
the hon. Parliamentary Secretary to the Prime Minister why the Government
did not extend an apology to Mr. Arar.

In his response to the question, the hon. Parliamentary Secretary claimed:

Mr. Speaker, how ironic that a representative of the Liberal Party
should say they took the first step with respect to Mr. Arar. They did by
taking actions which ended up putting him in a Syrian jail.

Following Question Period, the hon. Leader of the Opposition rose on a
question of privilege to take issue with these comments. He expressed concern
that the remarks suggested that the Liberal Government had been involved in
the events surrounding the imprisonment of Mr. Arar and he requested that
the hon. Member withdraw the remarks.

The hon. Parliamentary Secretary defended his response to the question
by quoting from Mr. Justice O’Connor’s Report. In conclusion, he asserted

that this matter was not a question of privilege but rather a point of debate.

I undertook to look at both Members’ statements and return to the House
with a ruling on the matter.
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As I have stated before in previous rulings, it is rare for the Chair to find
a prima facie case of privilege when there appears to be a dispute as to facts.
In order for there to be a prima facie case of privilege, I must find that the
hon. Parliamentary Secretary’s comments impeded the hon. Leader of the
Opposition in the performance of his parliamentary duties.

I have examined the arguments offered by both the Leader of the
Opposition and the hon. Parliamentary Secretary to the Prime Minister, as
well as questions put by the hon. Member for Notre-Dame-de-Grace-Lachine
and answers provided by the hon. Parliamentary Secretary in Question Period.

Given the differing views of both hon. Members, it is difficult for the Chair
to regard the matter as anything other than debate. I am, therefore, unable to
find a basis for the charge of prima facie breach of privilege.

Despite this conclusion, the raising of this matter in circumstances of high
emotion on both sides affords the Chair an opportunity to address broader
issues of decorum.

As I noted in a ruling given on October 1, 2003, and which can be found
on pages 8040 and 8041 of the House of Commons Debates:

As Members of Parliament, we all deal regularly with differing
interpretations of various events or situations and differing views
of documents laid before the House. Members can—and often do—
disagree about the actual facts of the same situation. Disagreements
of this kind form the basis of our debates. Our rules are designed to
permit—indeed to encourage—Members to present differing views on
a given issue. This tolerance of different points of view is an essential
feature of the freedom of speech and the decision-making process that
lie at the heart of our parliamentary system.

But the exercise of that freedom of speech ought to be based on the
underlying principle of respect to the House and to other Members. Conduct

should not cause a disruption to proceedings.

It would be an understatement to say that we have been plagued in
recent weeks by what any observer would have to admit is an unusually noisy
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Chamber, particularly during Question Period. Some of the disorder is being
triggered by questionable language or provocative statements.

But much of it also appears to be generated by interruptions, interjections
or other demonstrations, including applause and standing ovations, actions
that seem to be designed to drown out or plainly disrupt those asking questions
or those answering them. But when the noise reaches levels where no one, not
even the Speaker, can hear what is being said, the House as a whole loses some
credibility.

So I appeal to all hon. Members for cooperation. I will continue to try to
give Members wide latitude in expressing their points of view, but I ask for all
Members’ assistance in ensuring that we can all hear the Member who has
been recognized and who has the floor.

I was tempted to give this ruling at 2:15 p.m., but I thank hon. Members
for being patient and listening to it now.

1. Debates, September 28, 2006, p. 3384.
2. Debates, September 28, 2006, pp. 3391-2.
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PARLIAMENTARY PRIVILEGE

Rights of Members

Freedom from obstruction, interference, intimidation and molestation:
Minister alleged to have made disrespectful comments towards another

Member

October 30, 2006 Debates, pp. 4414-5

Context: On October 19, 2006, Denis Coderre (Bourassa) rose on a point of order
to seek clarification from Peter MacKay (Minister of Foreign Affairs), asking to which
Member he had directed an allegedly disrespectful comment during that day’s Oral
Questions. Mark Holland (Ajax-Pickering) demanded an apology from the Minister,
claiming that the comment was directed to Belinda Stronach (Newmarket-Aurora).
After hearing from other Members, the Speaker terminated the discussion.' The
following day, Ms. Stronach rose on a point of order to ask for an apology from
the Minister for the same alleged comment.? For his part, the Speaker informed
the House that he had reviewed the tapes of the previous day’s proceedings,
but they were not conclusive in confirming whether the Minister had made any
inappropriate comment. On October 25, 2006, in response to a question during
Oral Questions, the Minister denied using the unparliamentary expression that had
been alleged.? Later the same day, Ralph Goodale (Wascana) rose on a question of
privilege, arguing that there was compelling evidence on the public record that
the Minister’s assertions were untrue. He claimed that the House’s privileges had
been breached by the “lingering untruth”* After hearing from other Members, the
Speaker took the matter under advisement.

Resolution: The Speaker delivered his ruling on October 30, 2006. He noted that
for the Chair to request an apology or a withdrawal of offensive words or gestures,
agreement about what had taken place was required. Noting that the official record
contained no reference to the alleged words and there was no agreement among
Members about what had been said, he stated that it was not the duty of the Chair
to resolve the dispute. As he could not find that Members had been impeded in
their work nor could he see that the privileges of the House had been breached, he
concluded that there was no prima facie breach of privilege. Finally, he appealed to
Members to be judicious in their language and avoid personal attacks.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised on
Wednesday, October 25, 2006 by the hon. Member for Wascana concerning
comments allegedly made by the hon. Minister of Foreign Affairslast Thursday,
October 19, 2006.

I would like to thank the hon. Member for raising this matter as well
as the hon. Government House Leader for his response for it gives me the
opportunity to clarify the very limited role that the Speaker can play in
situations of this sort.

First, let us review the events to date. On October 19, the hon. Member for
Bourassa rose on a point of order to object to remarks he alleged were made by
the hon. Minister of Foreign Affairs. He was supported by the hon. Member for
Ajax-Pickering. Since I had not heard the remarks complained of, I undertook,
as I would usually do in such cases, to review the record and return to the
House if necessary.

On October 20, the hon. Member for Newmarket-Aurora rose on a point
of order and, quoting Standing Order 18, sought an apology for offensive and
disrespectful remarks allegedly made by the Minister of Foreign Affairs the
previous day. The Chair responded as follows:

—the news of these statements is something that is new to me because
I did not hear the comments or see any of the gestures that are alleged
to have taken place.

My staft have carefully reviewed the audio tapes of question period
and the written transcript of Hansard, which I myself have seen, and
of course there is no reference to these words in either. So I am unable
to confirm any of the suggestions that have been made. I know several
Members say that they heard these remarks.

However, in the circumstances, there is nothing further I can do at
this time.
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Now the House Leader of the Official Opposition has risen on a question
of privilege on this same matter and has provided the Chair with affidavits
signed by several hon. Members stating that they heard the offending remarks.

In the meantime, of course, as the House knows, audio clips of the
October 19 proceedings have been aired in the media. Indeed, a transcript
of one such report has been sent to me by the hon. Member for Newmarket-
Aurora.

However, last Wednesday, when asked by the hon. House Leader of the
Official Opposition to apologize, the hon. Minister of Foreign Affairs replied:

I made no such gesture. I made no derogatory or discriminatory
remarks toward any Member of the House.

The hon. Member for Mississauga South argues that the Chair might refer
this matter to the Standing Committee on Procedure and House Affairs so
that the Committee can get at the truth in these competing claims. Even if I
were so inclined, it is not for the Chair to refer matters to a committee but for
the House to take that decision.

Historically, when a Member has made a remark considered
unparliamentary or inappropriate, the Speaker has asked the Member to
withdraw or rephrase the comment. Standing Order 18 prohibits disrespectful
or offensive language against a Member of the House and, as Marleau and
Montpetit states at page 522:

A Member will be requested to withdraw offensive remarks... directed
toward another Member.

But such action by the Chair—that is, requesting an apology or a
withdrawal—is predicated on a common agreement about what actually took
place, either because the exchange appears in the official record or because
both parties acknowledge that the exchange took place.

In this case, the official record is not helpful and the Speaker is faced
with a dispute, indeed a contradiction, about what actually happened. Some

CHAPTER I ¢ PARLIAMENTARY PRIVILEGE



SELECTED DECISIONS OF SPEAKER MILLIKEN
188

hon. Members insist that they heard the offensive remarks; the hon. Minister
denies making them.

In examining the precedents, I find guidance in a ruling delivered on
December 12, 1991, by Mr. Speaker Fraser. At pages 6218 and 6219 of the
Debates, he stated:

The Chair is faced with a dispute and is unable to resolve it. When
the official records are not supportive of the allegations, I am convinced
that it is not the duty of the Chair to try and resolve it. As far as I am
concerned from a procedural point of view and in keeping with our
conventions the matter is closed.

In the circumstances, I have listened very carefully to the arguments
presented, notably by the hon. Member for Wascana who contended:

The privileges of Members of this House are thus being infringed:
first, by the lingering untruth; and, second, by the inability of the
Minister, apparently, to be believed.

While I may agree with the hon. Member that the circumstances
surrounding this situation are most regrettable, it is not clear to me how they
prevent hon. Members from accomplishing their work. Since I fail to see how
the privileges of the House have been breached by this unfortunate situation, I
cannot conclude that a prima facie breach of privilege has occurred.

This conclusion is consistent with Speakers Lamoureux and Jerome who,
in rulings delivered on June 8, 1970, Journals page 966, and on June 4, 1975,
Journals page 600 respectively, both quote citation 113 of Beauchesne’s
4th edition, which states that:

—a dispute arising between two Members, as to allegations of facts,
does not fulfill the conditions of parliamentary privilege.

Mr. Speaker Jerome, again on June 4, 1975, Journals page 601, further
concluded that serious dispute and disagreement about facts and their
implications or significance are “ingredients for debate and not ingredients
for a question of privilege”.
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In the case before the House now, the remarks may or may not have been
said. However, it is not for the Speaker to decide where the truth lies.

I regret that the Chair can offer no remedy to the House, particularly as it
seems apparent that the situation does nothing to enhance the reputation of
the House of Commons and its Members. Members on all sides of the House
have commented on the erosion of mutual respect in the House. As was stated
by the Chief Government Whip on October 20, it is incumbent upon all of us
to work harder toward maintaining decorum in this Chamber.

I believe we would do well to recall the words of Mr. Speaker Fraser on
December 11, 1991, when he said:

Few things can more embitter the mood of the House than a series
of personal attacks, for in their wake they leave a residue of animosity
and unease.

I appeal, therefore, to all hon. Members to be judicious in their language
and avoid personal attacks on other Members, so that they do not bring
themselves and this House into disrepute.

As for this particular case, in keeping with the rulings of my predecessors,
Messrs. Lamoureux, Jerome and Fraser, I must now consider the matter closed.

Debates, October 19, 2006, p. 4012.
Debates, October 20, 2006, pp. 4057-8.
Debates, October 25, 2006, p. 4223.
Debates, October 25, 2006, p. 4229.

L.
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom from obstruction, interference, intimidation and molestation: access
to information allegedly blocked by a public servant

February 4, 2008 Debates, pp. 2539-40

Context: On January 29, 2008, Paul Szabo (Mississauga South) rose on a question of
privilege arising from efforts on his part to obtain information from Health Canada
on behalf of a constituent. He claimed that, while speaking to a public servant, he
had been asked to confirm that he was a member of the opposition. Thisinformation,
he had been told, was required so that the official could complete a detailed
response form to determine what he could be told and to prepare the department
should the matter be raised during Oral Questions. Mr. Szabo noted that the public
servant had also informed him that, if a constituent had called directly, the answer
would have been provided to them immediately. He concluded that he had been
impeded in his ability to serve his constituents. After hearing from other Members,
the Speaker took the matter under advisement. Later Tony Clement (Minister of
Health and Minister for the Federal Economic Development Initiative for Northern
Ontario) responded that asking whether a Member was a member of the opposition
was not a standard practice, and undertook to inform public servants that it was
neither a relevant nor an appropriate question to ask.! On January 31, 2008, the
Minister again spoke to the matter, explaining the standard process followed for
enquiries and advising that Mr. Szabo had been provided with the information he
had sought. The Minister also confirmed that the forms, which had been inherited
from the previous Government, had since been modified to remove all references
to a Member’s party affiliation. In reply, Mr. Szabo insisted that the Minister had
misled the House, that what had transpired was not as described by the Minister
and that the information he had requested had not been supplied. The Speaker, in
taking the matter under advisement, encouraged the Minister and the Member to
meet to resolve the issue.?

Resolution: The Speaker delivered his ruling on February 4, 2008. He noted that,
while there were a number of important issues involved in the question, the issue
of concern to the Chair was whether the manner in which public servants served
Members dealing with constituency matters constituted a prima facie breach of
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privilege or contempt of the House. The Speaker acknowledged that legitimate
concerns regarding the efficiency of the procedures used by public servants had
been raised, but ruled that activities in and for constituencies generally fell outside
of “proceedings in Parliament”, and accordingly, as the Member had not been
obstructed in the performance of his parliamentary duties, there was no prima facie
case of privilege or contempt of the House.

DECISION OF THE CHAIR
The Speaker: Before we turn to Government Orders, I have a ruling to give.

I am now prepared to rule on the question of privilege raised on Tuesday,
January 29, [2008]%, by the hon. Member for Mississauga South alleging that
Members of the opposition were impeded in carrying out their responsibilities
when requesting information from public servants.

I would like to thank the hon. Member for raising this matter and for
providing the Chair with further comments since that time. I also want to
thank the hon. Member for Joliette, the hon. Member for Vancouver East, and
the hon. Parliamentary Secretary to the Leader of the Government in the House
for their interventions when the matter was raised as well as the hon. Member
for Yukon and the hon. Member for Scarborough-Rouge River who later
provided their views on this issue. Finally, I thank the hon. Minister of Health
for rising twice in the House to provide clarification on the procedures in his
department and on steps the department is taking to ameliorate its practices.

In presenting his case, the Member for Mississauga South charged that
officials at the Department of Health treated requests from Members of the
opposition differently than those from Members of the governing party.

He indicated that when his staff tried to obtain information from the
department on behalf of a constituent, officials asked his staff if the Member
requesting the information was a member of the opposition.

Later, the hon. Member himself was informed by the department that in

responding to Members, officials were required to fill out a form and monitor
the details of the Member’s request.
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The hon. Member argued that this requirement caused delays in his
being given the information requested and he claimed further that the
departmental official acknowledged that this same information would have
been communicated immediately to constituents who called the department
themselves. The hon. Member concluded that this approach constituted an
impediment to his performance as a Member of Parliament.

The Members for Joliette and Vancouver East expressed serious concern
regarding this particular case, noting the impact of this kind of conduct on
the ability of opposition Members to fulfill their duties without obstruction.

The Member for Scarborough-Rouge River underlined that the process
complained of constituted an obstruction to the work of Members because
it delayed access to information which an ordinary citizen could obtain
more expeditiously. He argued that this situation undermined the Members’
capacity to serve their constituents efficiently and well.

For his part, the Minister of Health, in his original intervention, indicated
that it was not the standard operating procedure of the department to ask
callers to identify the affiliation of the Member who requires the information.

Later, however, the Minister rose to explain that the department did
indeed have responding officials fill out a form which included party affiliation
of the questioner.

He went on to explain that this practice aimed simply to keep the
department’s parliamentary affairs officials apprised of issues and the need for
possible follow-up. He acknowledged that seeking to learn the party affiliation
of inquiring MPs might be misconstrued and that the practice would be
changed immediately.

The Chair sees two important issues in the case raised by the hon. Member
for Mississauga South. The first focuses on public service procedures when
providing information to Members of Parliament and the alleged difference in
which such requests are processed depending on which side of the House the
Member sits.
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The second issue relates to a possible obstruction of Members’ ability to
provide services to their constituents in a timely fashion, an obstruction that
can create a perception in the mind of constituents that Members of Parliament
are not able to serve their constituents effectively.

From the Chair’s point of view, however, the question is a good deal simpler:
does the manner in which public servants serve Members of Parliament when
dealing with constituency matters constitute a prima facie breach of privilege
or contempt of the House?

In ruling on a question of privilege raised by two Members alleging
that a department had directed its officials not to release information on
certain projects, thus infringing on their ability to serve their constituents,
Mr. Speaker Bosley indicated on May 15, 1985, at page 4769 of the Debates:

I think it has been recognized many times in the House that a
complaint about the actions or inactions of government Departments
cannot constitute a question of parliamentary privilege.

The 23rd edition of Erskine May on page 143 also refers to this principle:

Correspondence with constituents or official bodies, for example, and
the provision of information sought by Members on matters of public
concern will very often, depending on the circumstances of the case, fall
outside the scope of “proceedings in Parliament” against which a claim
of breach of privilege will be measured.

Furthermore, with respect to a similar question of privilege,
Mr. Speaker Parent in a ruling on October 9, 1997, at page 687 of the Debates,
stated:

—in order for a Member to claim that his privileges have been breached
or that a contempt has occurred, he or she must have been functioning
as a Member at the time of the alleged offence, that is, actually
participating in a proceeding of Parliament. The activities of Members
in their constituencies do not appear to fall within the definition of a
“proceeding in Parliament”.
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And he went on to say:

In instances where Members have claimed that they have
been obstructed or harassed, not directly in their roles as elected
representatives but while being involved in matters of a political or
constituency related nature, Speakers have consistently ruled that this
does not constitute a breach of privilege.

Let me assure the House that the Chair understands that all hon. Members
wish to serve their constituents as expeditiously and efficiently as possible.
Indeed, in another incarnation, as the representative for Kingston and the
Islands, I share that laudable objective with all of my colleagues.

However, as Speaker, I must view matters through the rather narrow prism
of parliamentary privilege. In that light, it does not appear to the Chair that
the hon. Member has been obstructed in the performance of his parliamentary
duties and therefore, I cannot find that a prima facie breach of privilege has
occurred.

That said, the hon. Member for Mississauga South and other Members
have raised legitimate concerns regarding the efficiency of the procedures
used by public servants as they relate to requests from Members of Parliament.
There are other avenues where Members could raise these concerns, notably
in the appropriate standing committees, where they might enquire about
the procedures in place in various departments and agencies and make
helpful recommendations for assisting them to respond more efficiently and
effectively to the needs of Members of Parliament seeking information to assist
constituents.

I thank the hon. Member for Mississauga South for bringing this matter to
the attention of the House.

1. Debates, January 29, 2008, pp. 2269-71, 2282, 2313-4.
2. Debates, January 31, 2008, pp. 2432-4.
3. “2008” is missing from the published Debates.
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom of speech and right to vote: libel suit and recusal of a Member;
prima facie

June 17, 2008 Debates, pp. 7072-4

Context: On May 26, 2008, Derek Lee (Scarborough-Rouge River) rose on a
question of privilege with regard to a report of the Conflict of Interest and Ethics
Commissioner that Robert Thibault (West Nova) should not participate in debate
or vote in the House on matters related to the Mulroney-Schreiber Airbus affair.!
The Ethics Commissioner contended that the fact that Mr. Thibault was named as
a defendant in a libel suit was tantamount to having a private interest, and thus it
constituted a liability under the Conflict of Interest Code for Members of the House of
Commons. Mr. Lee claimed that the Commissioner’s extension of the meaning of the
word liability to include the sort of contingent liability represented by being named
a defendant in a libel suit was unreasonable, and could open the way to limiting
the rights of Members through the simple act of filing a lawsuit. Mr. Lee argued
that such a decision had breached Mr. Thibault’s privilege of freedom of speech,
had infringed upon his right to participate as a Member without obstruction or
interference, and was an unwarranted interpretation of the Conflict of Interest Code
for Members of the House of Commons. Peter Van Loan (Leader of the Government
in the House of Commons and Minister for Democratic Reform) argued that the
Commissioner was simply applying the Conflict of Interest Code as established by
the House and that the rights to vote and to freedom of speech were not absolute.
After hearing from other Members, the Speaker took the matter under advisement.?

Resolution: On June 17,2008, the Speaker delivered his ruling. He stated that, while
the Government House Leader’s arguments were valid, it was his duty as Speaker
to safeguard the very existence of Members’ privileges. The Speaker also made the
point that there was no mechanism that provides the House with the opportunity
to disagree with such a report. In this instance, a Code adopted by the House was
being applied in a way that was clearly contrary to the original intentions of the
House since this application meant that any Member could effectively be silenced
by a libel suit, a situation that could potentially affect all Members. The Speaker
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ruled, accordingly, that there was a prima facie case of privilege and he invited
Mr. Lee to move his motion.

DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised by
the hon. Member for Scarborough-Rouge River on May 26, 2008, regarding
the report of the Conflict of Interest and Ethics Commissioner in relation to
the hon. Member for West Nova.

I would like to thank the hon. Member for Scarborough-Rouge
River for having raised the matter and I would also like to thank the
hon. Government House Leader, the hon. Member for Winnipeg Centre and
the hon. Member for Mississauga South for their interventions.

In raising this question of privilege, the Member for Scarborough-Rouge
River underlined the importance of the privileges of freedom of speech
and the right to vote for Members, privileges that are of such fundamental
significance that they are claimed explicitly by the Speaker at the beginning of
each Parliament. It was with this in mind that he questioned the validity of the
Conflict of Interest Code for Members being interpreted in such a way as to limit
unduly the freedom of speech and right to vote in the House and in committee
not only of the Member for West Nova but of all Members. This concern was
echoed by the Members for Winnipeg Centre and Mississauga South.

The Member for Scarborough-Rouge River took issue with the Conflict
of Interest and Ethics Commissioner’s contention that being a defendant in a
libel suit was tantamount to having a private interest since this interpretation
would open the way to limiting the rights of Members through the simple act
of filing a lawsuit.

Specifically, he challenged the interpretation given by the Commissioner
of the term liability as used in the Code, claiming that the Commissioner’s
extension of the meaning of the word liability to include the sort of contingent
liability represented by being named defendant in alibel suit was unreasonable.

In his remarks, the Government House Leader pointed out that the rights
to free speech and to vote were not absolute and in support of this view, he
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cited a passage from page 26 of Maingot’s Parliamentary Privilege in Canada,
wherein it is indicated clearly that there are limits to the privileges enjoyed by
Members. He stated that the House itself established the Code and gave to the
Ethics Commissioner the authority to interpret it.

Further, the Leader of the Government in the House of Commons argued
that if Members feel that the Code requires amendment, this ought not to be
accomplished under the guise of a question of privilege but rather through the
Standing Committee on Procedure and House Affairs, whose mandate it is to
review the Code.

It should be noted at the outset that no one is suggesting that the Conflict
of Interest and Ethics Commissioner, in her consideration of the present case,
did not recognize the importance of the rights and privileges of Members. Nor
was any concern expressed that she had not exercised the highest standards of
diligence or that she had not acted in good faith.

As Speaker,  am profoundly aware both of the importance of the particular
rights and privileges which Members are accorded in order to allow them to
carry out their functions and of the special responsibility that I have in that
regard. My role in relation to privilege is very clear.

House of Commons Procedure and Practice contains several key passages
which will be of interest to the House. First, at page 261, Marleau and Montpetit
states that:

It is the responsibility of the Speaker to act as the guardian of the
rights and privileges of Members and of the House as an institution.

Further, at page 262, it goes on to say that:

The duty of the Speaker is to ensure that the right of Members to free
speech is protected and exercised to the fullest possible extent—
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Then, at page 125 there is the following guidance to the Chair when it is
deliberating on whether there are sufficient grounds to find a case of prima facie
privilege:

—the Chair will take into account the extent to which the matter
complained of infringed upon any Member’s ability to perform his or
her parliamentary duties.

This brings me to the questions raised by the Government House Leader
regarding the propriety of attempting to remedy the current situation via a
question of privilege. The hon. Government House Leader is quite correct in
pointing out that the Standing Committee on Procedure and House Affairs
has a mandate to review and report on the Standing Orders and the Conflict
of Interest Code. However, it must be pointed out that there are other paths
available to the House to effect changes to the Standing Orders or to the
Code and that the House has on occasion seen fit to take them. Ultimately
the fundamental requirement for any change to our Standing Orders or
by extension to the Conflict of Interest Code, which is an appendix to our
Standing Orders, is that any such change must [be]® agreed to by the House as
a whole.

As House of Commons Procedure and Practice states at page 215:

Although the means by which the House reviews the Standing Orders
vary greatly, the Standing Orders may be added to, changed or repealed
only by a decision of the House, which is arrived at either by way of
consensus or by a simple majority vote on a motion moved by any
Member of the House.

The reference given for this passage is a ruling by Mr. Speaker Fraser in
Debates, April 9, 1991, pp. 19236-7.

An example of this freedom each Member has may be found in the Order

Paper where there is at present a motion to amend the Standing Orders
standing in the name of the hon. Member for Crowfoot.
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The Chair notes, as additional information before the House, that in the
case at hand no mechanism is in place that guarantees an opportunity for the
House to disagree with a report such as the one at the centre of this question
of privilege. Although there are provisions for a debate on concurrence in the
report in the usual fashion, no deadline exists to bring such a motion, were it
to be moved, to a vote. All that the Code provides for, in section 28(10), is for
the automatic concurrence in such report after 30 sitting days after the day
on which the report is tabled provided the question has not been disposed of
earlier.

Let me turn now to the substance of this question of privilege, namely the
impact of this report by the Commissioner on the ability of Members to carry
out their parliamentary duties.

There is the suggestion, not entirely unfounded in my view, that unless
steps are taken to clarify the notion of liability in the Code, the mere launching
of a libel suit will now be sufficient to limit Members’ freedom of speech and
their ability to vote.

It is this particular aspect of the situation which the Chair finds most
problematic from a procedural point of view since, as was noted, the current
case carries with it the very real potential of affecting every Member of
the House.

I want to stress that as your Speaker I am not being asked to pass judgment
on the decision of the Commissioner in this case. Rather, the Speaker is being
asked, given the facts presented, to determine whether, on the face of it, the
matter is sufficiently grave and of immediate consequence for Members to
warrant consideration by the House on a priority basis.

I put it to the House that when the mere filing of a libel suit against a
Member, whatever the ultimate disposition of the suit may be, has the effect of
placing restrictions on the ability of that Member to speak and to vote in the
House and in committee, it appears reasonable to conclude that the privileges
of all Members are immediately placed in jeopardy.
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These privileges are not absolute. For as the Government House Leader has
pointed out, Members themselves have agreed to impose certain limitations
on them. In fact, there was further agreement on this matter the other day
when a motion was passed on a supply day dealing with this very issue.

Nonetheless, I believe it remains my duty as your Speaker to ensure that
all measures to safeguard their very existence are taken. This is particularly
true in the circumstances before us where an interpretation of the rules
that we have adopted entails consequences which appear to be so obviously
unintended by the very Members who created the rules.

For these reasons, I believe the matter has met the necessary conditions to
be given priority consideration by the House. Accordingly I rule that this is a
prima facie matter of privilege and I invite the hon. Member for Scarborough-
Rouge River to move his motion.

Postscript: Mr. Lee moved that the subject matter of the Speaker’s ruling be
referred to the Standing Committee on Procedure and House Affairs. Peter Julian
(Burnaby—New Westminster) then moved an amendment. Following debate,
the amendment and the motion, as amended, were agreed to on division.* The
Committee did not report on the question of privilege prior to the dissolution of
the Thirty-Ninth Parliament.

The Thibault Inquiry tabled in the House by the Speaker on May 7, 2008 (Journals, p. 783).
Debates, May 26, 2008, pp. 6006-10.

The word “be” is missing from the published Debates.

Debates, June 17, 2008, pp. 7072-88, 7090-2, Journals, pp. 1003, 1006.

L.
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom from obstruction, interference, intimidation and molestation:
franking privileges; alleged misuse for political purposes

December 4, 2008 Debates, pp. 605-6

Context: On November 27, 2008, Wayne Easter (Malpeque) rose on a question of
privilege with regard to a letter sent by David Anderson (Parliamentary Secretary
to the Minister of Natural Resources and for the Canadian Wheat Board), which
allegedly encouraged grain producers to support certain candidates in an
upcoming election for directors of the Canadian Wheat Board. Mr. Easter argued
that Mr. Anderson had inappropriately used confidential mailing lists, his letterhead
as a Member of Parliament and the franking privileges of the House for political
purposes. After hearing from other Members, the Speaker took the matter under
advisement.

Resolution: On December 4,2008, the Speaker delivered his ruling. On the question
of whether franking privileges were used inappropriately, he stated that the issue
was best addressed through administrative channels. As to whether Mr. Anderson’s
actions breached Mr. Easter’s privileges, the Speaker declared that he could not find
sufficient grounds for a prima facie question of privilege because the distribution
of the material in question did not defame Mr. Easter or interfere with his ability to
carry out his duties.

DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
by the hon. Member for Malpeque on November 27, 2008, concerning a letter
that the hon. Parliamentary Secretary to the Minister of Natural Resources
and for the Canadian Wheat Board sent to grain producers to encourage them
to support particular candidates in upcoming elections for directors of the
Canadian Wheat Board.

I would like to thank the hon. Member for Malpeque, who kindly provided
the Chair with a copy of the letter sent by the Parliamentary Secretary, for
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having raised this important matter, as well as the hon. Parliamentary
Secretary to the Leader of the Government in the House of Commons, the
hon. Member for Winnipeg South Centre, and the hon. Member for Yukon for
their comments.

In raising this question of privilege, the hon. Member for Malpeque
alleged that the Parliamentary Secretary to the Minister of Natural Resources
and for the Canadian Wheat Board inappropriately used confidential mailing
lists and the franking privileges of the House for political purposes. He argued
that the use of a Member’s parliamentary letterhead and franking privileges to
influence a democratic process constituted a violation of Members’ privileges.

The Parliamentary Secretary to the Leader of the Government in the House
of Commons, in his reply, suggested that the actions of the Parliamentary
Secretary to the Minister of Natural Resources and for the Canadian Wheat
Board did notimpede any Member’s ability to carry out his or her parliamentary
duties. He added that there was no evidence that the Parliamentary Secretary
had used any confidential list.

The Members for Winnipeg South Centre and Yukon reiterated the
concerns expressed by the Member for Malpeque regarding the use of franking
privileges, parliamentary letterhead and confidential lists, and questioned
whether the Parliamentary Secretary’s use of some of the House’s resources
for this purpose was appropriate.

It might be useful to remind hon. Members of some of the principles
involved. Franking privileges are granted to Members of Parliament by way of
the Canada Post Corporation Act.

The question of franking privileges has arisen and been ruled on in the
past. One of the cases dealt with the use of the frank by some Members of the
House to send messages in support of a political party in a provincial election.
In his ruling, found in the Debates of October 16, 1986, on pages 405-6,
Mr. Speaker Fraser stated:

I think it is clear that there could be cases where, depending upon
the content of the communication sent under the frank, it could be a
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question of privilege if the content worked against the right of Members
to free expression and the carrying out of their obligations as Members.

In that instance, he ruled that there was no question of privilege.

Another case pertained to a Member’s use of householder mailings
of a partisan political nature in the course of a by-election. Just as with the
interventions of the Members for Winnipeg South Centre and Yukon, several
Members at that time questioned the interpretation of the House’s guidelines
and use of resources in this regard.

In that case, Speaker Fraser stated on March 18, 1987, on page 4301 of the
Debates:

In any case, the breach of guidelines does not necessarily constitute
a breach of privilege. (...) It seems to the Chair that nothing which has
been complained of has in any way obstructed the House or any of its
Members in carrying out the activities for which they were elected.

As in the cases cited, the current dilemma contains two elements. First,
the question of whether the franking privileges granted by law to Members
were used appropriately. Such questions are better addressed through
administrative avenues.

The second component is whether the mailing affected the Member’s
privileges. The Chair could find a prima facie privilege in this case if arguments
had been made that the distribution of the material in question defamed or in
some way interfered with the Member’s ability to carry out his parliamentary
duties. But no such arguments have been made in this instance and there is no
evidence to this effect.

The Chair listened carefully to the arguments of hon. Members and
reviewed the content of the letter sent by the Parliamentary Secretary to the
Minister of Natural Resources and for the Canadian Wheat Board. I have
considered the matter in light of earlier Speakers’ decisions on the same subject
and the wording of the House of Commons Board by-laws.
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The Chair has concluded that there are not sufficient grounds for finding a
prima facie breach of privilege in this case.

The Member for Malpeque may wish to pursue administrative avenues on
the general issue of franking privileges or the contents of frank[ed]* mail.

I thank hon. Members for their interventions in this matter.

1. Debates, November 27, 2008, pp. 320-1.
2. 'The published Debates read “frank” instead of “franked”.
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom from obstruction, interference, intimidation and molestation: alleged
misuse of parliamentary resources and services; e-mail

February 12, 2009 Debates, pp. 713-4

Context: On February 4, 2009, Marlene Jennings (Notre-Dame-de-Grace-Lachine)
rose on a question of privilege with respect to an e-mail sent to all Members by
Maria Mourani (Ahuntsic). Ms. Jennings alleged that the e-mail contained text
and images supporting groups which had been deemed by the Government to
be terrorist organizations, and argued that the material could be characterized as
hate propaganda. She considered this a misuse of parliamentary resources and
services, maintaining that the e-mail had exposed the recipients to anti-Semitic
propaganda. After acceding to a request to allow Ms. Mourani to respond at a later
time, the Speaker deferred further consideration of the matter.

On February 5, 2009, Ms. Mourani rose in the House and acknowledged that
she should have reviewed all of the material accessible via the links included in
her e-mail before sending it. Having stated that she condemned the material in
question as hateful propaganda, she apologized to the House and to all Members
for having sent the e-mail, and promised that she would be more vigilant in the
future. After hearing from other Members, the Speaker took the matter under
advisement.?

Resolution: The Speaker delivered his ruling on February 12, 2009. He declared
that he considered the crux of the issue to be whether Ms. Jennings had been
impeded in the fulfillment of her duties as a Member of the House. Reminding
the House of the guidelines regulating the use of Members’ e-mail accounts, the
Speaker noted that it was not the role of the Chair, but rather Members, to monitor
the content of their e-mails and other electronic communications. While Members
were undoubtedly offended by the material they received, he declared that he
could not find that the privileges of Ms. Jennings had been violated. Noting that
Ms. Mourani had apologized and undertaken to be more vigilant in the future, he
declared the matter closed.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
by the hon. Member for Notre-Dame-de-Grace-Lachine on Wednesday,
February 4, concerning the alleged misuse of parliamentary equipment and
services by the hon. Member for Ahuntsic.

I'would like to thank the hon. Member for Notre-Dame-de-Griace-Lachine
for raising this important matter, the hon. Member for Montmorency-
Charlevoix-Haute-Cote-Nord and the hon. Parliamentary Secretary to the
Minister of Justice for their contributions and the hon. Member for Ahuntsic
for her statement.

In raising this question of privilege, the hon. Member for
Notre-Dame-de-Grace-Lachine explained that on Monday, February 1, she
had received on her House of Commons BlackBerry an e-mail from the
Member for Ahuntsic, which appeared to have been sent to all Members of
the House.

According to the hon. Member, the e-mail “contained text and images
supporting and glorifying three organizations that the federal Government
has deemed to be terrorist organizations”. In fact, she characterized some of
these as constituting anti-Semitic propaganda.

The Member argued that the dissemination of this e-mail was a clear
misuse of parliamentary equipment and services. Noting that the hon. Member
for Ahuntsic had indicated that she had not viewed all the images, the
hon. Member for Notre-Dame-de-Grace-Lachine argued that it is the duty
of every Member to ensure that they do not intentionally or unintentionally
expose Members of the House to this kind of material.

The hon. Member for Notre-Dame-de-Gréace-Lachine went on to say that
the misuse of parliamentary services in this manner constituted a violation
of her privileges as a Member of Parliament. In making her arguments, she
drew to the Chair’s attention a ruling given on what she believed was a related
question of privilege raised by the former Member for Saskatoon-Humboldt,
Mr. Pankiw, on February 12, 2003, in the House of Commons Debates,
pages 3470 and 3471.
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For the information of the House, I should say that that ruling concerned
a mass e-mail survey originating in the Member’s office that had been blocked
by various government departments because it disrupted their systems.

I have carefully reviewed the interventions made by all hon. Members in
this case and it seems to me that the crux of the issue here is whether the actions
of the hon. Member for Ahuntsic in any way impeded the hon. Member for
Notre-Dame-De-Grace-Lachine in the fulfillment of her duties as a Member
of this House.

House of Commons Procedure and Practice, at page 52, reminds us that
“individual Members cannot claim privilege or immunity on matters that are
unrelated to their functions in the House”. Thus, unless it can be demonstrated
that the actions complained of were closely linked to a parliamentary
proceeding, the Chair cannot intervene.

Having reviewed the ruling invoked by the hon. Member for
Notre-Dame-de-Grace-Lachine in support of her argument, I have concluded
that the ruling focused on the right of the Member to seek information in the
context of parliamentary proceedings, but I have not found in it the procedural
grounds for a finding of prima facie privilege in the case now before us.
I did, however, find that at that time I had enjoined all Members to heed the
guidelines regulating the use of their e-mail accounts.

These guidelines, which I have again consulted, state categorically that
Members “are responsible for the content of any electronic messages sent using
their account”, and that account holders “will not use their network accounts
for accessing data or participating in activities which could be classified as
obscene, harassing, racist, malicious, fraudulent or libellous”.

As I noted in a ruling involving the Internet given on June 8, 2005, at
page 6828 of the Debates, the use of new communication technologies has
ramifications that affect Members in the performance of their duties.
One important consideration Members must take into account is that
communications via the Internet and e-mail may not be protected by privilege
and may expose Members to the possibility of legal action for material they
disseminate.
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It is not, however, the role of the Chair to monitor the contents of e-mails
and other electronic communications that Members send and receive, nor is it
possible or desirable to do so. That responsibility falls to Members themselves.

In rising to address the House on February 5, 2009, the hon. Member for
Ahuntsic acknowledged that she should have viewed all of the material in
the links included in her e-mail before sending it. Having now done so, she
admitted that she found the material to be hateful propaganda and condemned
it, and she apologized to the House and to all Members for having sent the
e-mail in the first place. The hon. Member for Ahuntsic then stated that she
would be more vigilant in future and assured the House that such a lapse on
her part would not happen again.

Having reviewed the facts of this case, the Chair cannot find that the
privileges of the hon. Member for Notre-Dame-de-Gréace-Lachine have in any
way been violated by this unfortunate incident, although there is no doubt that
she and other Members were offended by the material they received.

In addition, by the admission of the hon. Member for Ahuntsic, the House
of Commons guidelines on the appropriate use of e-mail were not respected
in this case. However, in view of the unequivocal apology by the hon. Member
for Ahuntsic, the Chair believes the matter is now resolved and will consider
the matter closed.

I thank the House for its attention to this matter.

1. Debates, February 4, 2009, pp. 353-4.
2. Debates, February 5, 2009, p. 409.
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom from obstruction, interference, intimidation and molestation: casting
aspersions on a Member

February 12, 2009 Debates, pp. 765-6

Context: On February 3, 2009, Bill Casey (Cumberland-Colchester-Musquodoboit
Valley) rose on a question of privilege with respect to a report which had been
brought to his attention by a journalist and which suggested that the Conservative
Party had made a complaint of embezzlement against him to the Royal Canadian
Mounted Police (RCMP) (Editor’s Note: Mr. Casey had been expelled from the
Conservative Caucus and was sitting as an independent Member). Mr. Casey argued
that the association of his name with allegations of theft and embezzlement,
especially when the document in question identified him but the source or precise
nature of the complaint had been blacked out, undermined his credibility and
impeded him in the performance of his duties. After hearing from other Members,
the Speaker took the matter under advisement.! The following day, in reply to a
question posed during Oral Questions, Peter Van Loan (Minister of Public Safety)
stated that the RCMP confirmed the file was closed and that Conservative Party
officials did not believe that the Member had done anything wrong.?

Resolution: On February 12, 2009, the Speaker delivered his ruling. He noted
that the document caused confusion due to the contradictions in it and because
of redactions to conceal the names of the complainants and the nature of the
complaint, while Mr. Casey’s name was revealed. The Speaker also reminded the
House that the Minister had indicated that the RCMP had closed its file and that
Conservative Party officials had made it clear that they did not believe that Mr. Casey
had done anything wrong. He concluded that, despite the seriousness of the
complaint, he could not find that Mr. Casey had been impeded in the performance
of his parliamentary duties and that there was, therefore, no prima facie question
of privilege.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
by the hon. Member for Cumberland-Colchester-Musquodoboit Valley
on February 3, 2009, concerning an RCMP investigation into charges of
embezzlement and theft of funds which he believes have damaged his credibility
and, thus, his capacity to fulfill his duties as a Member of Parliament.

I would like thank the Member for Cumberland-Colchester—
Musquodoboit Valley for having raised this serious matter, as well as the
hon. Chief Government Whip, the hon. Member for Windsor West and the
hon. Member for Halifax West for their comments.

In raising this question of privilege, the hon. Member for Cumberland-
Colchester-Musquodoboit Valley noted that he was first made aware of
accusations against him by a journalist who contacted him after having
obtained a copy of an RCMP report through an access to information request,
a copy of which the Member has kindly provided to the Chair.

He stressed that had the journalist in question not chosen to share the
report with the Member, he would not have had the opportunity to defend
himself.

The hon. Member went on to explain that much of the information in
this report had been redacted or removed from the report, including the
names of those who asked the RCMP to investigate and the exact nature of
the allegations. This led him to conclude: “—so I do not know exactly what the
charges are”.

Despite these specific omissions, the hon. Member pointed out that
his own name could be identified at the end of the document and that the
document also stated that the allegations were brought forward by members of
the Conservative Party of Canada. As well, the report noted a sum of $30,000.

From these clues, the Member inferred that what was at issue was the

transfer of funds, also in the amount of $30,000, between what was then
his riding association and campaign accounts. It was thus presumably these
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financial transactions that were the basis of the allegation of embezzlement
filed with the RCMP in September 2008.

In his submission, the hon. Member took great care to stress that it was
the riding association and the campaign team that necessarily executed
these transfers, acting independently of the hon. Member himself, and that
the people involved “.. followed the letter and spirit of the law, along with
Elections Canada regulations”.

The hon. Member contends that the report, despite stating that the matter
warrants no further investigation, is ambiguous in its conclusion and so still
has the potential to cast doubt on his credibility and honesty and thus prevent
him from effectively fulfilling his duties as a Member of Parliament.

The hon. Chief Government Whip, in his reply, stated that the hon. Member
for Cumberland-Colchester-Musquodoboit Valley made reference to party
members rather than any specific Member of Parliament and that the Member’s
submission was tantamount to a personal statement and not a question of
privilege.

The hon. Members for Windsor West and Halifax West were supportive
of the concerns expressed by the hon. Member for Cumberland-Colchester-
Musquodoboit Valley. The hon. Member for Windsor West noted how
unfounded allegations of this nature can affect the public perception of an
individual and the individual’s contribution to public life in Canada, while the
hon. Member for Halifax West underscored the danger of false accusations.

The Chair is of course entirely sympathetic to the plight of the Member
for Cumberland-Colchester-Musquodoboit Valley. However, in adjudicating
questions of privilege of this kind, the Speaker is bound to assess whether or
not the Member’s ability to fulfill his parliamentary functions effectively has
been undermined.

House of Commons Procedure and Practice, on pages 91 to 95, goes on at

some length to stress the importance in this type of situation of establishing a
link to parliamentary duties.
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Two examples are useful to illustrate the importance of this linkage. In a
1978 ruling, Mr. Speaker Jerome rejected a claim by a Member that a civil suit
launched against him when he repeated on a radio talk show statements first
made in committee was calculated to obstruct him in the performance of his
parliamentary duties. The Speaker, in ruling that he could find no prima facie
case of privilege, stated at page 5411 of Debates on May 15, 1978, that:

It seems quite clear that this matter has caused the Member certain
difficulties in the performance of his duties as a Member of Parliament,
but I have trouble in accepting the argument that these difficulties
constitute obstruction or harassment in the narrow sense in which one
must construe the privilege of freedom from molestation—

In the second example, which dates from 1994, House of Commons
Procedure and Practice, pages 94 and 95, states that a Member:

. claimed he was being intimidated by the media and had received
blackmail threats as a result of media reports concerning the
authenticity of the Member’s academic credentials. In finding that there
was no prima facie question of privilege, the Speaker stated: “Threats
of blackmail or intimidation of a Member of Parliament should never
be taken lightly. When such occurs, the very essence of free speech is
undermined. Without the guarantee of freedom of speech, no Member
of Parliament can do his duty as is expected.... While the Chair does
not in any way make light of the specifics that have been raised.... I
cannot, however, say that he has sufficiently demonstrated that a case
of intimidation exists such that his ability to function as a member of
Parliament has been impeded.

The following quotation from pages 91-92 summarizes the view taken by
successive Speakers:

.. rulings have focussed on whether or not the parliamentary duties
of the Member were directly involved. While frequently noting that
Members raising such matters might have legitimate complaints,
Speakers have regularly concluded that Members have not been
prevented from performing their parliamentary duties.
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As the hon. Member for Cumberland-Colchester-Musquodoboit Valley
pointed out, the document had been severely edited, to remove the names of
all the individuals involved, except for his own name which still appears in
the document’s file name at the end of the report. It was this that allowed the
journalist to identify the Member for Cumberland-Colchester—-Musquodoboit
Valley as the object of the criminal complaint. Had his name not appeared in
the document’s file name, his identity might arguably have been protected.

Having reviewed the report in question, it is apparent to the Chair that the
authors of the report were no more meticulous, not to say incredibly careless,
than those who edited the document to comply with the usual practices in
access to information requests.

The report contradicts itself repeatedly, first stating that there are
“insufficient grounds or cause to warrant launching an investigation”, then
referring to “the outcome of the investigation”, then going further to refer
to the possibility of reopening the said investigation and then returning full
circle to state that “no investigation will be occurring”.

The redactors of the report who prepared it for release under access
to information took pains to delete the names of the complainant or
complainants, but left the name of the hon. Member for Cumberland-
Colchester-Musquodoboit Valley in the filename at the end of the document.
Such apparent carelessness and the confusion that can result are no doubt just
cause for concern. In fairness, it should be pointed out that on February 4, 2009,
as can be seen on page 342 of Hansard, the Minister of Public Safety advised
the House that the RCMP had confirmed that “this file was closed” and
that “... Conservative Party officials have also made it clear that they do not
believe that the hon. Member in question, the hon. Member for Cumberland-
Colchester-Musquodoboit Valley, did anything wrong”.

However, without minimizing the seriousness of the complaint or
dismissing the gravity of the situation raised by the hon. Member, it is difficult
for the Chair to determine, given the nature of what has occurred, that the
Member is unable to carry out his parliamentary duties as a result. Accordingly,
the Chair must conclude that there is no prima facie question of privilege.
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This does not take away from the potential reverberating effects of
this case. By raising the matter in the House as he did, the hon. Member
for Cumberland-Colchester-Musquodoboit Valley forcefully defended
himself from these allegations, explaining that the facts show no hint of any
wrongdoing whatsoever on his part.

His complaint is legitimate and he is correct when he laments that “The
report is here forever. It is not going to go away.” and when he spoke about the
integral nature of trust and credibility to our work as Members of Parliament.

Once again, I would like to thank the hon. Member for Cumberland-
Colchester-Musquodoboit Valley for bringing this important matter to the
attention of the House.

1. Debates, February 3, 2009, pp. 269-72.
2. Debates, February 4, 2009, pp. 341-2.
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom from obstruction, interference, intimidation and molestation: use of
Government resources to promote political activities

March 24, 2009 Debates, pp. 1836-7

Context: On March 5, 2009, Wayne Easter (Malpeque) rose on a question of
privilege alleging that Gail Shea (Minister of Fisheries and Oceans) had allowed
her department’s Web site and letterhead to be used by a Conservative Senator to
disseminate misleading partisan information, thereby misusing her office, violating
Treasury Board communications policy and compromising his privileges. The
Speaker took the matter under advisement.'

Resolution: On March 24, 2009, the Speaker delivered his ruling. He stated that
it was unusual and a cause of concern to him that a departmental press release
should include comments critical of Members of the Senate and of the House. He
pointed out that his authority was limited to judging whether Members’ privileges
had been compromised, and did not extend to determining whether the Minister
had followed the Government’s communications policy. Since the Member did not
demonstrate a link to his parliamentary duties or that there was an undesirable
effect on the reputation of the House, the Speaker declared that he could not
find that the Member’s ability to perform his work had been obstructed or that
the House’s reputation had been harmed. He therefore concluded there was no
prima facie question of privilege.

DECISION OF THE CHAIR
The Speaker: I am now prepared to rule on the question of privilege raised
by the hon. Member for Malpeque on March 5, 2009, concerning information
disseminated by the Department of Fisheries and Oceans. I would like to

thank the Member for having raised this matter.

In raising this issue, the Member alleged that the Minister of Fisheries and
Oceans misused the privileges of her office in allowing the dissemination of
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misleading information for partisan purposes on her department’s letterhead
and Web site under the name of a Conservative Senator. The Member
contended that the actions of the Minister, the department and the member of
the other place compromised his privileges as a Member of Parliament.

The Member for Malpeque explained that a press release by the Senator
was issued with the department’s letterhead on its Web site. He also indicated
that the Senator was not an official spokesperson for the department. The
press release concerning the seal hunt was critical of a Member of the other
place, the Leader of the Opposition and the Liberal Party and, according to
the Member, distorted the position of the Liberal Leader and the Liberal Party.

The Member argued that it was the responsibility of the Minister to ensure
that media resources were used only for departmental purposes and that she
had failed to do so. He quoted at length from the communications policy of
the Government of Canada, illustrating how the news release had violated that
policy. He further argued that, as a consequence of the Minister’s allowing the
department’s letterhead and Web site to be used in a partisan way by someone
with no departmental affiliation, his privileges as a Member had been violated.

The release of a departmental communiqué that is critical of Members of
the Senate and of the House is extremely unusual and is a serious matter that
causes me considerable concern.

However, while the Member may well be right that it is the responsibility
of ministers to adhere to the Government’s communication policy, it is not
within my purview to judge whether the Minister did or [did]* not follow that
policy. In the present case, my only role is to ascertain whether the actions of
the Minister and the department have violated the hon. Member’s privileges.

In the past, Speakers have been called upon to rule on questions of
privilege relating to actions taken by Government departments that have
affected the privilege of Members, for example, Government advertising
anticipating decisions of the House. In rare cases, such actions have been
viewed as obstruction.
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More often than not, however, as noted in House of Commons Procedure
and Practice, on pages 91 and 92:

—rulings have focused on whether or not the parliamentary duties of the
Member were directly involved. While frequently noting that Members
raising such matters might have legitimate complaints, Speakers have
regularly concluded that Members have not been prevented from
performing their parliamentary duties.

In the current matter, I do not think that the Member has demonstrated a
link to his parliamentary duties. Likewise, it has not been demonstrated that
the events described have had an undesirable effect on the reputation of the
House of Commons. For those reasons, I cannot find that the Member’s ability
to perform his work has been obstructed and, therefore, I cannot find a prima
facie question of privilege.

I wish to thank the hon. Member for his vigilance. In raising the matter, he
has drawn public attention to a serious situation that needed to be remedied.
His views have been heeded from media reports and, on examination of
the Web site of the Department of Fisheries and Oceans, it appears that the
offending communiqué has been removed and the departmental officials have
apologized.

No doubt Ministers and their officials have taken cognizance of these
unfortunate events and will ensure that nothing like this happens again.

I thank the House for its attention to this important matter.

1. Debates, March 5, 2009, p. 1364.
2. 'The word “did” is missing from the published Debates.
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PARLIAMENTARY PRIVILEGE /062

Rights of Members

Freedom from obstruction, interference, intimidation and molestation:
bulk mailings to another Member’s constituency of flyers (“ten percenters”)

containing misleading statements; prima facie

November 19 and 26, 2009 Debates, p. 6982 and p. 7277

Context: On November 3, 2009, Peter Stoffer (Sackville-Eastern Shore) rose on
a question of privilege with respect to a bulk mailing of flyers (“ten percenters”)
to some of his constituents by Maurice Vellacott (Saskatoon-Wanuskewin), which
contained statements about Mr. Stoffer’s voting record. Mr. Stoffer alleged that
the flyers contained information regarding his position and voting record on the
long-gun registry that was factually incorrect, and that impugned his reputation
and the work he had done. Mr. Stoffer asked Mr. Vellacott for an apology.
Mr. Vellacott conceded that Mr. Stoffer, contrary to claims made in the flyers, had
absented himself from the vote on the long-gun registry, and thanked him for
his opposition to that piece of legislation. After hearing further interventions, the
Speaker reserved his decision.!

On November 19, 2009, Irwin Cotler (Mount Royal) rose on a similar question
of privilege with regard to ten percenters sent to some of his constituents by
Joe Preston (Elgin—-Middlesex—London). Mr. Cotler argued that these bulk mailings,
which were targeted to ridings with identifiable Jewish communities, comparing the
positions of the Conservative and Liberal parties on fighting anti-Semitism, fighting
terrorism, and on their support for Israel, were not only false and misleading, but
also contained allegations that were slanderous, damaging, and prejudicial to him
and to his party. After hearing from other Members, the Speaker, noting that the
majority of the arguments presented had concerned the facts of the matter, which
were not for him to determine, reserved his decision.?

Resolution: On November 19,2009, immediately after the exchanges on Mr. Cotler’s
question of privilege, the Speaker delivered his ruling on Mr. Stoffer’s question of
privilege. Referring to a similar case from 2005,3 he concluded that the items mailed
to the constituents of Sackville-Eastern Shore had indeed distorted the Member’s
true position and, by doing so, had infringed on his privileges by affecting his
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ability to function as a Member, and had the potential to create confusion in his
constituents’ minds, and that may have unjustly damaged his reputation and
credibility with voters. Accordingly, he ruled that a prima facie case of privilege did
exist, and he invited the Member to move his motion.

On November 26, 2009, the Speaker delivered his ruling on Mr. Cotler’s question of
privilege. He agreed that the contents of the ten percenters had been damaging
to Mr. Cotler’s reputation and credibility, and left a wrong impression about his
long-standing positions. The Speaker therefore found that a prima facie question of
privilege did exist, consistent with other rulings. Accordingly, he invited Mr. Cotler
to move his motion. (Editor’s Note: Both decisions are reproduced below.)

DECISIONS OF THE CHAIR
November 19, 2009

The Speaker: I am now prepared to rule on the question of privilege raised on
November 3, 2009 by the hon. Member for Sackville-Eastern Shore concerning
the mailing of a ten percenter to some of his constituents by the hon. Member
for Saskatoon-Wanuskewin. The mailing was critical of the voting record of
the Member for Sackville-Eastern Shore on the issue of the long-gun registry.

I'would like to thank the hon. Member for raising this matter and providing
the Chair with a copy of the material in question, as well as the Member for
Saskatoon-Wanuskewin for his contribution on the issue.

In presenting his case, the Member for Sackville-Eastern Shore claimed
that the Member for Saskatoon-Wanuskewin had sent a mailing to some of
the constituents of Sackville-Eastern Shore that contained information that
was factually wrong regarding his position on the long-gun registry as well as
on his voting record on this matter. He accused the Member for Saskatoon-
Wanuskewin of deliberately misleading his constituents and impugning his
reputation on the work that he had done on legislation regarding the long-gun
registry.

In his comments, the hon. Member for Saskatoon-Wanuskewin obliquely

acknowledged, without apologizing, that he had made an error and that the ten
percenter in question was incorrect in reference to the Member for Sackville-
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Eastern Shore. The Member for Saskatoon-Wanuskewin then thanked the
hon. Member for his long-standing opposition to the long-gun registry.

The situation before us today is analogous to one in 2005 in which a similar
mailing was sent to the constituency of the hon. Member for Windsor West.
That mailing had the effect of distorting the Member’s voting record, again
on the gun registry and thereby misinforming his constituents. In finding a
prima facie case of privilege, on April 18, 2005, Debates, page 5215, I stated:

This may well have affected his ability to function as a Member and
may have had the effect of unjustly damaging his reputation with voters
in his riding.

The Thirty-Eighth Report of the Standing Committee on Procedure
and House Affairs tabled on May 11, 2005, on the same matter concurred in
that view.

Again, I quote:

The Member for Windsor West noted that he had received complaints
from constituents as a result of the mailing. By unjustly damaging his
reputation with voters in his riding, it thereby impairs his ability to
function as a Member.

Having reviewed the material submitted, as well as the arguments
made, the Chair can only conclude that the mailing sent to the constituents
of Sackville-Eastern Shore did distort their Member’s true position on the
long-gun registry and, at the very least, had the potential to create confusion
in their minds.

It may also have had the effect of unjustly damaging his reputation and
his credibility with the voters of his riding and, as such, infringing on his

privileges by affecting his ability to function as a Member.

Accordingly, I find that a prima facie case of privilege does exist and I
invite the hon. Member for Sackville-Eastern Shore to move his motion now.
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November 26, 2009

The Speaker: I am now prepared to rule on the question of privilege raised
on November 19, 2009, by the hon. Member for Mount Royal concerning the
mailing of a ten percenter to some of his constituents by the hon. Member for
Elgin-Middlesex-London comparing the positions of the Conservative Party
of Canada and the Liberal Party of Canada on certain aspects of Canada’s
policy in the Middle East.

I would like to thank the hon. Member for Mount Royal for having raised
this important matter. I would also like to thank the Parliamentary Secretary
to the Prime Minister and the Minister of Intergovernmental Affairs, the
Whip of the Bloc Québécois, the Member for Windsor West, the Member for
Saint-Laurent-Cartierville, the Leader of the Government in the House of
Commons and the Member for Eglinton-Lawrence for their comments.

In outlining his case, the hon. Member for Mount Royal stated that a
mailing purporting to contain information on three issues, namely, fighting
anti-Semitism, fighting terrorism and supporting Israel, was sent to some of his
constituents, as well as to other ridings with identifiable Jewish communities.

The Member went on to claim that this mailing was not only, in the words
of the hon. Member, “false and misleading”, but also “slanderous, damaging
and prejudicial” to the Liberal Party and, by extension, himself.

This argument was supported by the Whip for the Bloc Québécois,
the hon. Member for Windsor West, the hon. Member for Saint-Laurent-
Cartierville and the hon. Member for Eglinton-Lawrence.

In response, the hon. Parliamentary Secretary to the Prime Minister
explained in some detail the content of the ten percenter in question and
defended its veracity. For his part, the hon. Leader of the Government in the
House of Commons pointed out that all parties are engaged in this style of
communication.

Ashon. Members know, in deciding on a question of privilege, the Speaker

is not charged with determining the facts; the Chair’s ruling is limited to
whether on first impression, prima facie, the matter before the House merits
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priority consideration. In cases where a Member alleges that he has experienced
interference in the performance of his parliamentary duties, the Speaker’s task
is particularly difficult. As O’Brien and Bosc states at page 111:

It is impossible to codify all incidents which might be interpreted as
matters of obstruction, interference, molestation or intimidation and as
such constitute prima facie cases of privilege. However, some matters
found to be prima facie include the damaging of a Member’s reputation,
the usurpation of the title of Member of Parliament, the intimidation
of Members and their staff and of witnesses before committees, and the
provision of misleading information.

The Chair has examined the numerous documents submitted in this case.
Having heard all the arguments presented, I must agree with several Members
who suggested that there is no denying the critical role that context played
in shaping the cumulative net effect of the words used in this mailing. In my
view, the end result was a negative effect that spilled over to the Member for
Mount Royal in a very direct and personal way.

Itis not for the Chair to comment either way on the accuracy or inaccuracy
of the comparisons drawn on the bulk mailing complained of by the Member
for Mount Royal. That said, however, the Chair has no difficulty concluding
that any reasonable person reading the mailing in question, and this would,
of course, include the constituents of Mount Royal, would have likely been
left with an impression at variance with the Member’s long-standing and
well-known position on these matters.

Therefore, I must conclude that the Member for Mount Royal, on the
face of it, has presented a convincing argument that the mailing constitutes
interference with his ability to perform his parliamentary functions in that its
content is damaging to his reputation and his credibility.

Consistent with the ruling given on November 19, 2009, in relation
to the hon. Member for Sackville-Eastern Shore and with other rulings in
relation to mailings in 2005, and I suggest hon. Members look at the ruling on
November 3, 2005, pages 9489-90 of the Debates, the Chair finds that a prima
facie question of privilege does exist. I therefore invite the hon. Member for
Mount Royal to move his motion.
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Postscript: On November 19,2009, Mr. Stoffer moved that the matter of his question
of privilege be referred to the Standing Committee on Procedure and House Affairs.
The motion was adopted that day without debate.*

On November 29, 2009, Mr. Cotler moved that the matter of his question of privilege
be referred to the Standing Committee on Procedure and House Affairs. Following
debate, the question was put on the motion, and a recorded division was deferred.
On November 30, 2009, the motion was adopted.®

On December 30, 2009, the Second Session of the Fortieth Parliament was
prorogued. On March 15, 2010, in the Third Session of the Fortieth Parliament, the
House adopted an Order of Reference reinstating the Standing Committee on
Procedure and House Affairs’ consideration of both Mr. Stoffer’s and Mr. Cotler’s
questions of privilege. However, in light of a subsequent decision by the Board of
Internal Economy to limit the use of bulk mailings, the Committee recommended,
in its Sixth and Seventh Reports, presented to the House on April 16, 2010, that the
matters of the two questions of privilege be discharged without prejudice.” The
House concurred in both Reports later that day.?

Editor’s Note: On March 21, 2005, Brian Masse (Windsor West),” on May 3, 2005,
Mark Holland (Ajax-Pickering)® and John Reynolds (West Vancouver-Sunshine
Coast-Sea to Sky Country)," on May 10, 2005, Michael Chong (Wellington-Halton
Hills),"> and on October 27, 2005, Denis Coderre (Bourassa)' rose on five similar
questions of privilege with respect to bulk mailings to the constituents of various
Members. In each instance, the Speaker found the question of privilege to be prima
facie. In the first four instances, the House agreed to refer the questions of privilege
to the Standing Committee on Procedure and House Affairs. The Committee
reported back to the House on Mr. Masse’s question of privilege on May 11, 2005."*
The questions of privilege raised by Mr. Holland, Mr. Reynolds and Mr. Chong were
considered simultaneously by the Committee, which reported back to the House
on June 22, 2005.* No motion of concurrence was moved for the Report covering
Mr. Masse’s question of privilege, or for the Report covering the questions of
privilege from Mr. Holland, Mr. Reynolds and Mr. Chong. On November 15, 2005,
the House defeated the motion to refer Mr. Coderre’s question of privilege to the
Standing Committee on Procedure and House Affairs.!®
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom from obstruction, interference, intimidation and molestation:
damaging the reputation of a Member; improper use of House resources

October 5, 2010 Debates, pp. 4780-1

Context: On September 22, 2010, Candice Hoeppner (Portage-Lisgar) rose on a
question of privilege with regard to an e-mailed media release issued by the Press
Secretary to Michael Ignatieff (Leader of the Official Opposition). Ms. Hoeppner
argued that, in addition to containing comments she considered a grave slur upon
her reputation, the release had constituted an improper use of House resources
to transmit inaccurate information about a Member. After hearing from other
Members, the Speaker reserved his decision.!

Resolution: On October 5, 2010, the Speaker delivered his ruling. With regard to
the alleged misuse of House resources, he referred to a February 12, 2009 ruling?
and reaffirmed that it was the role of Members, and not of the Chair, to monitor the
contents of e-mails and other electronic communications. He also indicated that
such communications may not be protected by privilege and may therefore expose
Members to legal action. With respect to comments or statements made outside
the House, the Speaker stated that his predecessors had consistently ruled that
these were not matters in which the Chair intervenes. Concerning the allegation
that the press release had tarnished the reputation of Ms. Hoeppner, the Speaker
addressed the precedents cited by her, specifically one concerning mailings sent
into the constituency of Sackville-Eastern Shore, where the Speaker had found a
prima facie question of privilege.® He stated that the two were not analogous and
that they differed in several respects. First, the Stoffer case involved mailings paid
forfrom a central budget in the House. Second, the mailings were mailed by another
Member into the complaining Member’s constituency. Finally, the information in
those mailings was factually incorrect, thereby directly distorting the Member’s
position on an issue. The Speaker ruled that Ms. Hoeppner had not been impeded
or obstructed in the carrying out of her duties and that therefore the incident did
not provide grounds for a finding of a prima facie question of privilege.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the question of privilege raised
on September 22, 2010, by the hon. Member for Portage-Lisgar concerning
an e-mailed media release issued by the Press Secretary to the Leader of the
Official Opposition.

I would like to thank the hon. Member for Portage-Lisgar for having raised
this matter, as well as the hon. Government House Leader, the hon. House
Leader of the Official Opposition and the hon. Member for Outremont, for
their interventions.

The Member for Portage-Lisgar, in presenting her question of privilege,
stated that she believed that in addition to containing comments about her,
which she called a grave slur upon her reputation, the media release at issue
constituted an improper use of House resources.

The House Leader for the Official Opposition argued that, read carefully
in their full context, the statements contained in the media release were
reasonable interpretations of comments the Member for Portage-Lisgar
had made in a CBC radio interview and, thus, were simply matters of public
discourse and debate.

Let me deal first with the Member for Portage-Lisgar’s contention that
House of Commons resources were misused in this case. I wish to remind the
House that in a ruling on February 12, 2009, at pages 713-4 of Debates, I stated
that it is not the role of the Chair to monitor the contents of e-mails and other
electronic communications. I added that:

... one important consideration Members must take into account is that
communications via the Internet and e-mail may not be protected by
privilege and may expose Members to the possibility of legal action for
material they disseminate.

Obviously, in cases where the staff of a Member is involved, it is ultimately

the Member who bears responsibility for ensuring that House resources are
used appropriately.

CHAPTER I ¢ PARLIAMENTARY PRIVILEGE



SELECTED DECISIONS OF SPEAKER MILLIKEN
227

With regard to the main argument raised by the Member for Portage-
Lisgar, the Chair wishes to state at the outset that it takes very seriously
matters in which the reputation of a Member is involved. In adjudicating such
cases, the Chair is guided by well-established principles. As is stated in House
of Commons Procedure and Practice, Second Edition, at page 111:

In ruling on such matters, the Speaker examines the effect the incident
or event had on the Member’s ability to fulfill his or her parliamentary
responsibilities. If, in the Speaker’s view, the Member was not obstructed
in the performance of his or her parliamentary duties and functions,
then a prima facie breach of privilege cannot be found.

Consistent with this, in a ruling by Mr. Speaker Fraser from May 5, 1987,
at page 5766 of the Debates, which can also be found at pages 111 to 112 of
O’Brien and Bosc, it states:

The privileges of a Member are violated by any action which might
impede him or her in the fulfilment of his or her duties and functions.
It is obvious that the unjust damaging of a reputation could constitute
such an impediment. The normal course of a Member who felt himself
or herself to be defamed would be the same as that available to any other
citizen, recourse to the courts under the laws of defamation with the
possibility of damages to substitute for the harm that might be done.

In support of her argument, the Member for Portage-Lisgar referred
to a ruling by Speaker Sauvé from October 29, 1980. But I would invite the
House to a closer reading of the ruling at pages 4213-4 of Debates, in which
the Speaker stated:

. it seems to me that to amount to contempt, representations or
statements about our proceedings, or of the participation of Members
should not only be erroneous or incorrect, but rather should be purposely
untrue and improper and import a ring of deceit.... My role, therefore,
is to interpret the extracts of the document in question not in terms of
their substance, but to find whether, on their face, they represent such
a distorted interpretation of the events or remarks in our proceedings
that they obviously attract the characterization of false.
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Members will note that in this 1980 case, Madam Speaker Sauvé is speaking
about the interpretation of statements made in the course of our proceedings;
in the case now before us, the statements at issue were made in the context of
a media interview. This is a significant difference.

In the past, when Members have raised concerns about comments made
outside the House and whether or not they constituted breaches of privilege,
successive Speakers have been consistent in ruling that these are not matters
in which the Chair intervenes. In support of that, I refer Members to House of
Commons Procedure and Practice, Second Edition, page 614.

Speaker Sauvé succinctly summarized the issue in an October 12, 1983,
ruling (Debates, p. 27945), when she stated:

Parliamentary privilege is limited in its application.... If Members
engage in public debate outside the House, they enjoy no special
protection. To invoke privilege, the offence must be attached to a
parliamentary proceeding.

In view of these key precedents, it is therefore not surprising that there
have been very few instances where the Speaker has found a prima facie breach
of privilege related to the damaging of a Member’s reputation. The Member for
Portage-Lisgar recalled one such instance in my ruling of November 19, 2009,
which can be found at page 6982 of the Debates, concerning mailings sent into
the constituency of Sackville-Eastern Shore.

However tempting it is to regard that particular instance as analogous to
the one currently before us, it did differ materially in several respects. First,
that case involved mailings paid for from a central budget in the House. Then,
these mailings were sent directly by another Member into the complaining
Member’s riding to large numbers of his constituents. Finally, the information
in those mailings was factually incorrect, thereby directly distorting the
Member’s position on an issue.
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Instead of the case just described, I believe that the ruling I gave on
February 12, 2009, at pages 765-6 of the Debates, is more helpful in this case.
On that occasion, I stated:

In adjudicating questions of privilege of this kind, the Speaker
is bound to assess whether or not the Member’s ability to fulfill his
parliamentary functions effectively has been undermined.... [W]ithout
minimizing the seriousness of the complaint or dismissing the gravity
of the situation raised by the hon. Member, it is difficult for the Chair
to determine, given the nature of what has occurred that the Member is
unable to carry out his parliamentary duties as a result.

On balance, based on the arguments presented in this instance, and given
the relevant precedents, I cannot find that the Member has been impeded or
obstructed in carrying out her duties. While the Chair is sympathetic to the
concerns of the Member for Portage-Lisgar, in view of the strict exigencies
the Chair is bound to observe in cases of this kind, I cannot find a prima facie
question of privilege.

The House will have noted that in rising on her question of privilege, the
Member for Portage-Lisgar did get an opportunity to correct the record: she
has been able to dispel any wrong impression of what her true position is on
the issue raised in the e-mail media release at the centre of this controversy.

I therefore thank hon. Members for their attention on this matter.

1. Debates, September 22, 2010, pp. 4253-4.
2. Debates, February 12, 2009, pp. 713-4.
3. Debates, November 19, 2009, p. 6982.
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PARLIAMENTARY PRIVILEGE
Rights of Members

Freedom from obstruction, interference, intimidation and molestation:
occupation of Member’s parliamentary office

March 25, 2011 Debates, pp. 9245-6

Context: On March 10, 2011, John Duncan (Minister of Indian Affairs and Northern
Development, Federal Interlocutor for Métis and Non-Status Indians and Minister
of the Canadian Northern Economic Development Agency) rose on a question of
privilege, alleging that the unauthorized occupation of his Parliament Hill office by
Niki Ashton (Churchill), a delegation of the Sayisi Dene, and several members of the
media constituted a sit-in and was tantamount to the intimidation or obstruction
of the Minister’s staff. The Minister claimed that Ms. Ashton had facilitated the
Sayisi Dene delegation in getting access to the building which housed his office.
The Speaker advised that he would delay ruling on the matter until he could hear
from Ms. Ashton.! Later in the sitting, Ms. Ashton rose to respond to the allegation
and stated that she had simply been trying to organize a meeting between her
visiting constituents and the Minister. She added that the elders were invited to sit
in the office until a response could be given. She concluded that, throughout the
visit, the tone of conversation had been one of the utmost respect and that this had
been confirmed by the elders who had led the delegation. The Deputy Speaker
(Andew Scheer) advised Members that the Speaker would take the matter under
advisement.?

Resolution: On March 25, 2011, the Speaker delivered his ruling. He stated that
while Members need access to Ministers to fulfill their parliamentary functions,
there are various well-known, entirely acceptable avenues available to them to
secure such access. He criticized Ms. Ashton for her abuse of these usual practices
and disregard of the common courtesies between Members and praised the calm,
measured approach taken by the Minister’s staff in handling the situation. In the
absence of evidence to suggest that the staff of the Minister were obstructed in the
fulfillment of their duties, the Speaker ruled that there was no prima facie question
of privilege.
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DECISION OF THE CHAIR

The Speaker: Order, please. I am now prepared to rule on the question of
privilege raised on March 10, 2011, by the Minister of Indian Affairs and
Northern Development concerning an alleged sit-in at his Parliament Hill
office.

I wish to thank the Minister for having raised this matter and the Members
for Churchill and Yukon for their comments.

In raising this question of privilege, the Minister of Indian Affairs and
Northern Development explained that on Wednesday, March 9, 2011, the
Member for Churchill arrived at his office, uninvited and accompanied by a
group of the Sayisi Dene and media representatives, pressing his staff for an
immediate meeting despite his absence. In his view, this constituted a protest
and a sit-in. Characterizing the incident as a serious breach of trust and a
serious matter from a security standpoint, the Minister expressed concern
that his employees were made uncomfortable and prevented from doing their
work.

The Member for Churchill countered that the visit was simply an attempt
to obtain a meeting with the Minister and not an orchestrated event with the
intention of obstructing the work of the Minister’s office.

Asallhon. Members will recall, House of Commons Procedure and Practice,
Second Edition, at page 108 states:

Speakers have consistently upheld the right of the House to the services
of its Members free from intimidation, obstruction and interference.

It also notes, on the same page, that:
Over the years, Members have regularly brought to the attention of
the House instances which they believed were attempts to obstruct,

impede, interfere, intimidate or molest them, their staffs or individuals
who had some business with them or the House.
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In the case before us, the Chair is being asked to determine whether the
unauthorized presence in the Minister’s office of the Member for Churchill, a
delegation of the Sayisi Dene and the media was tantamount to intimidation
or obstruction of the Minister’s staff. To assist me, I reviewed the report on this
matter prepared by House of Commons security, who attended the scene after
being called upon for assistance by the Minister’s staff. It is clear to the Chair
from the submissions, as well as the security report, that those occupying
the Minister’s office were uninvited and did not have proper authorization
to be there. As well, the Chair believes that the Minister’s staff was indeed
uncomfortable, though they appeared to have handled the situation with
aplomb and good grace.

I am troubled that the Member for Churchill, without prior warning,
took it upon herself to lead a group to another Member’s office. That media
representatives were part of this group makes the situation that much more
unfortunate. No matter how well intentioned the Member for Churchill was, or
how amicable the outcome of this particular incident, it was an unauthorized
presence in a Minister’s office that left ministerial staff uncomfortable enough
to warrant the assistance of security. It is a credit to the Minister’s staff, and
it must be said to the unexpected visitors as well, that this incident did not
escalate further and that the tone of the exchange was respectful.

It is well understood that Members need access to Ministers to fulfill
their parliamentary functions but it is equally true that there are various
well-known, entirely acceptable avenues available to secure such access.
Members are expected to avail themselves of these mutually agreed upon
opportunities rather than resorting to other unorthodox means that may
place colleagues in untenable situations. Because of the actions of the Member
for Churchill, for almost an hour, her guests occupied the office of the Minister
without a previously arranged appointment. This is a clear abuse of the usual
practices that all Members are expected to follow. The Chair is disappointed
that the Member for Churchill showed a complete disregard for the common
courtesies that are to be observed between Members. In this case, the situation
was well managed, but we may not always be so lucky.

It does not require a great deal of imagination to foresee the kind of circus
atmosphere that could result if all Members took it upon themselves to escort
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constituents, delegations or other citizens—however worthy their cause or
objective—to whichever other Member’s office they chose.

That being said, in this particular case, in large part due to the calm,
measured approach taken by the Minister’s staff in handling the situation, there
is little evidence to suggest that the staff of the Minister were obstructed in the
fulfillment of their duties. The Minister himself was careful not to overstate the
impact of the incident on his staff. In view of the very high threshold required
in adjudicating such situations, in this circumstance the Chair cannot find
that a prima facie question of privilege has arisen in this matter.

The Chair expects that all Members will heed the lesson of this incident
in an effort to maintain the integrity of the precinct as a work environment
where all Members feel secure and respected.

I ask for the active collaboration of all Members in this and I thank all
Members for their attention.

1. Debates, March 10, 2011, pp- 8913-4.
2. Debates, March 10, 2011, p. 8936.
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PARLIAMENTARY PRIVILEGE
Procedure

Procedure for dealing with matters of privilege: time of raising and notice
requirements

October 29, 2001 Debates, p. 6671

Context: On October 29, 2001, John Reynolds (West Vancouver-Sunshine Coast)
rose on a question of privilege to claim that David Collenette (Minister of Transport)
was in contempt of the House because he had made a statement about Government
policy outside the House. Mr. Reynolds maintained that this brought the authority
and dignity of the House into question. After hearing from other Members, the
Speaker ruled immediately that the matter was not a prima facie breach of privilege.!
He then took the opportunity to remind the House of what elements Members
should include when giving notice of a question of privilege. (Editor’s Note: Only
the section of the Speaker’s decision describing notice requirements for raising
questions of privilege is reproduced below.)

STATEMENT OF THE CHAIR
The Speaker: I would remind all hon. Members that apart from the one-hour
notice requirement for questions of privilege, there are other rules governing

notice of intention to raise a question of privilege.

House of Commons Procedure and Practice, the Marleau and Montpetit
book we all read so rigorously, at pages 123 and 124 describes them as follows:

The notice submitted to the Speaker should contain four elements:

1. It should indicate that the Member is writing to give notice
of his or her intention to raise a question of privilege.

2. It should state that the matter is being raised at the earliest
opportunity.
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3. It should indicate the substance of the matter that the
Member proposes to raise by way of a question of privilege.

4. It should include the text of the motion which the Member
must be ready to propose to the House should the Speaker
rule that the matter is a prima facie question of privilege.

The letters I have been receiving lately have been deficient in respect of
these matters. I draw them to the attention of the hon. Members in case some
time I fire the letter back and say I will not hear it today and you will have to
send me proper notice. Notice has been accordingly given. Of course we all
want to comply with the rules.

1. Debates, October 29, 2001, pp. 6669-71.
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PARLIAMENTARY PRIVILEGE
Procedure

Procedure for dealing with questions of privilege: notice requirements;
questions of privilege based on committee reports

March 3, 2011 Debates, pp. 8629-30

Context: On February 18, 2011, Libby Davies (Vancouver East) rose on a point of
order with regard to the process whereby Members give notice of their intention to
raise questions of privilege arising from committee reports. She expressed concern
that a Member had given notice of his intention to raise a question of privilege
arising from a committee report before the report had actually been presented, and
was then given priority over another Member who had given notice immediately
after the presentation of the report. Ms. Davies asked the Speaker to examine the
matter and to clarify when it was appropriate to give notice of one’s intention to
raise a question of privilege arising from a committee report.’

Resolution: The Speaker delivered his ruling on March 3, 2011. He cited House
of Commons Procedure and Practice, 2009, which specifies that a report must
be presented to the House before a Member can give notice of a question of
privilege related to its contents. Accordingly, in the interest of bringing clarity to
this procedure, the Speaker declared that he would no longer accept notices of
questions of privilege based on committee reports until the reports in question
had been presented to the House.

DECISION OF THE CHAIR

The Speaker: I am now ready to rule on the point of order raised by the
hon. Member for Vancouver East on February 18 concerning the need to
clarify the process by which Members give notice of questions of privilege
arising out of committee reports. I thank the hon. Member for bringing this
matter to the attention of the House.

The House will recall that on February 17, [2011],> two Members gave

notice of questions of privilege related to the Sixth Report of the Standing
Committee on Foreign Affairs and International Development. One Member
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did so before the Report was tabled, while the other waited until the Report
had actually been tabled and, as a result, the Member who chose to wait to
give notice until the Report had been tabled was not the first to be recognized.

In reference to the procedures Members are to follow in raising questions
of privilege, House of Commons Procedure and Practice, Second Edition, at
page 142 states:

A Member wishing to raise a question of privilege which does not
arise out of the proceedings during the course of a sitting must give
notice before bringing the question to the attention of the House. The
Member must provide a written statement to the Speaker at least one
hour before raising the question of privilege in the House.

For questions of privilege arising out of committee proceedings, O’Brien
and Bosc states on page 151:

If the committee decides that the matter should be reported to the
House, it will adopt the report which will be presented to the House
at the appropriate time under the rubric “Presenting Reports from
Committees” during Routine Proceedings.

Once the report has been presented, the House is formally seized of
the matter. After having given the appropriate notice, any Member may
then raise the matter as a question of privilege.

This passage implies that a report must have been presented to the House
before a Member can give notice of a question of privilege related to its
contents. This is akin to our procedures with regard to notices of motions to
concur in committee reports, which cannot be submitted until the report in
question has been presented.

The Chair is cognizant that to do otherwise with regard to notices of
questions of privilege might well give rise to situations in which a Member
could give notice as soon as a committee begins to consider a matter, or
perhaps even earlier, when there is but an inkling that something may arise.
This is neither desirable nor practicable.
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Accordingly, in the interest of bringing clarity to this procedure, from
now on, the Chair will not accept notices of questions of privilege based on
committee reports until after the reports are tabled.

I thank hon. Members for their attention.

1. Debates, February 18, 2011, pp. 8393-4.
2. 'The published Debates read “2001” instead of “2011”.
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CHAPTER 2 — THE HOUSE AND ITS MEMBERS

Introduction

@ PEAKERS OF THE HOUSE OF COMMONS are, from time to time, called
upon to rule on matters touching on the status of individual Members of
Parliament and their affiliation with parties and other less formal groupings.
The Speaker’s responsibility for the administration of the House, its resources
and its employees may also necessitate rulings from the Chair, with regard to,
for example, the introduction and use of new technologies in the conduct of
the business of the House, and to the availability and content of parliamentary
publications and documents.

In addition, a number of decisions have been included in this chapter
which relate to the authority of the Speaker with respect to motions and
amendments, to their procedural admissibility, and to the formula for the
number of allotted days. Three rulings in particular exemplify the breadth
and character of the decisions included in this chapter.

First, on September 19, 2001, Peter MacKay (Pictou-Antigonish-
Guysborough) rose on a point of order to ask, on behalf of the 20 Members
forming the Progressive Conservative Party/Democratic Representative
(PC/DR) Coalition (12 Members of the Progressive Conservative Party and
8 independent Members, formerly with the Canadian Alliance), that they
be granted all the privileges and rights afforded to recognized parties. On
September 24, the Speaker ruled that, as the PC/DR Coalition had more
than 12 Members, he did not find any procedural objection to the request
that they be allowed to sit together and to represent themselves as a group for
parliamentary purposes. However, he also concluded that, since the group had
declined to present themselves as a party in the Chamber, they could not be
awarded any of the additional privileges associated with that status.

In the spring of 2005, the Conservatives threatened to force an election on
the Liberal minority Government by moving a no-confidence motion on an
allotted day. Not only did the Government decide to postpone the designation
of allotted days, but Tony Valeri (Leader of the Government in the House
of Commons) undesignated an allotted day previously announced. In turn,
the Official Opposition used a motion to concur in a committee report as a
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means of testing the confidence of the House in the Government. The ruling
on a challenge to an amendment to that concurrence motion is illustrative
of the Speaker’s view that it was not up to the Chair to judge the substance of
a motion, but to ensure that the proper procedures for its presentation were
respected.

Last, on April 1, 2010, the Speaker ruled on a matter regarding the use of a
social networking site to reference the presence or absence of Members in the
House. In noting the impossibility for the Chair to monitor the use of Members’
personal digital devices, the Speaker suggested that the Standing Committee
on Procedure and House Affairs consider issues related to new technologies
and their impact on the House and its committees. The Committee undertook
a study on the matter and reported back to the House recommending, in part,
that the Speaker be guided by his own discretion in enforcing the Standing
Orders and the accepted procedures and practices regarding the use of new
technologies.
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THE HOUSE AND ITS MEMBERS

Standing Orders: Unprovided Cases; documents relevant to proposed
amendments to the Standing Orders available in one official language only

March 15, 2001 Debates, pp. 1726-8

Context: On March 1, 2001, André Bachand (Richmond-Arthabasca) rose on
a point of order with respect to Government Business No. 2 (amendments to
Standing Orders 76(5) and 76.1(5) (regarding the Speaker’s power to select
amendments at report stage)) adopted on Tuesday, February 27, 2001." In particular,
he referred to the following specification in the proposed amendments to the
Standing Orders: “in exercising this power of selection, the Speaker shall be guided
by the practice followed in the House of Commons of the United Kingdom.”
Mr.Bachandarguedthat,sinceanyrelevantdocumentationfromthe UnitedKingdom
would be available in English only, the proposed change to the Standing Orders
would interfere with his ability and with that of all francophone Members of the
House to prepare report stage amendments and to have an equal opportunity to
know and understand what constitutes satisfactory amendments, and that the
text in question also failed to respect the Official Languages Act (Editor’s Note: The
Speaker cannot rule on matters of law). Mr. Bachand asked that the Chair suspend
the implementation of the changes to the Standing Orders until his rights and those
of other francophone Members had been protected and respected. After hearing
from other Members, the Speaker took the matter under advisement.

Resolution: On March 15, 2001, the Speaker delivered his ruling. He noted that
Standing Order 1 directs the Speaker to resolve procedural questions which have
not been provided for or mentioned in the Standing Orders or other Orders of
the House by referring first to the usages, forms, customs and precedents of the
House of Commons of Canada; then to parliamentary tradition in Canada; then to
practices in other jurisdictions outside Canada, so far as they are applicable to the
House. The Speaker emphasized that this last provision referred not so much to the
rules of those jurisdictions but to the traditions on which they are based. Having
affirmed the Speaker’s responsibility to protect the right of Members to work in
both official languages, he noted that the availability of documents in either of the
official languages is not a consideration, since it is the Speaker’s interpretation of
those practices and their application in the House that ought to concern Members.
The Speaker also added that he could not grant the request made by Mr. Bachand
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to suspend the implementation of the amendments in question because they
had already become part of the Standing Orders and only the House, and not the
Speaker, had the authority to change them.

DECISION OF THE CHAIR

The Speaker: Order, please. I am ready to rule on the point of order raised on
Thursday, March 1, by the hon. Member for Richmond-Arthabaska.

The hon. Member’s concerns stem from the adoption by the House, on
February 27, 2001, of a Government motion to amend the note to section (5)
of Standing Order 76 and the note to section (5) of Standing Order 76.1. As
you no doubt know, these sections deal with the Speaker’s power to select
amendments at the report stage. The hon. Member’s problem lies in the fact
that the notes contain the following phrase:

—in exercising this power of selection, the Speaker shall be guided by
the practice followed in the House of Commons of the United Kingdom.

The hon. Member argues that, to do his job properly if he has to draft
amendments, he must have access to the rules governing the selection of
amendments in his own language, French. He indicates that documents from
the United Kingdom are available in English only and that, as a result, he
cannot do his work effectively, since he cannot understand the nuances and
subtleties of the rules.

He asks the Chair to suspend the implementation of the adopted
amendments until his rights and those of other francophones are protected
and respected.

I wish to thank the Government House Leader, the Whip of the
Bloc Québécois, the Parliamentary Secretary to the Government House Leader,
the Leader of the Progressive Conservative Party and the Member for Regina-
Qu’Appelle for their interventions.

As hon. Members know well, the role of the Speaker is to preside over
the business of the House of Commons and to rule on procedural matters,
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whether this involves interpreting Standing Orders or deciding issues of
privilege or decorum.

The discussion on this point of order made various references to specific
statutes. The hon. Member for Richmond-Arthabaska referred to the Official
Languages Act and the Constitution Act, 1867, while the Parliamentary
Secretary to the Government House Leader referred to the Parliament of
Canada Act, noting that Act’s specific reference in section 4 to the House of
Commons of the United Kingdom.

While these references are an interesting backdrop, it must be remembered
that it is not the Speaker’s role to rule on the application of any act, but rather
to examine issues in light of possible transgressions of procedural practice and
procedural precedent.

The hon. Member insists that he will not have access to the rules governing
the drafting of amendments because they will be “in English”.

I would point out that the House has simply decided to amend the
note to section (5) of Standing Order 76 and the note to section (5) of
Standing Order 76.1 by making explicit reference to the practice followed in
the House of Commons of the United Kingdom.

Moreover, Standing Order 1 states the following:

In all cases not provided for hereinafter, or by other Order of
the House, procedural questions shall be decided by the Speaker
or Chairman, whose decisions shall be based on the usages, forms,
customs and precedents of the House of Commons of Canada and on
parliamentary tradition in Canada and other jurisdictions, so far as
they may be applicable to the House.

This Standing Order stipulates that if, during proceedings in matters of
public interest, a procedural question arises that has not been provided for or
mentioned in the Standing Orders or other Order of the House, the Speaker
of the House must base his or her decision first on the usages, forms, customs
and precedents of the House of Commons of Canada; then on parliamentary
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tradition in Canada; then on that in other jurisdictions, to the extent that it
may be applicable to the Canadian House of Commons. This provision does
not refer directly to the codified rules or Standing Orders of other jurisdictions,
but primarily to the tradition on which they are based.

Standing Order 1, which has existed since 1867, recognized the origins of
our Westminster Parliament and stated that this House would be guided by
British precedent. From 1867 to 1986, it stated this explicitly:

In all cases not provided for—, the rules, usages and forms of the
House of Commons of the United Kingdom—shall be followed.

In 1986, the House amended Standing Order 1 recognizing that
parliamentary practice in Canada had evolved to the point where, in
unprovided cases, it might seek guidance from the wider community of
parliaments. The members of the Special Committee on the Reform of the
House of Commons considered that the practices of the Canadian House
of Commons need no longer be tied to those of any other assembly or any
other country. However, they recognized that in unprovided cases, there was
still great usefulness in examining the precedents and authorities in other
legislatures and parliaments, especially those in the Commonwealth.

Thus, on the Committee’s recommendation, the House adopted the current
wording for Standing Order 1 to reaffirm that the House of Commons had the
freedom to tailor its procedure to its own needs while preserving Canadian
traditions.

I have drawn such a detailed history of Standing Order 1 to show you that
the House of Commons of Canada has often turned to the United Kingdom in
cases that were not provided for. Of course, the situation has evolved, and now
we also consult other jurisdictions to the extent that their rules or practices are
applicable to the House. However, the fact remains that if, at the report stage,
a situation arises that is not covered by our practices or by the practices of the
United Kingdom, I would be required, under Standing Order 1, to consult
the practices of other jurisdictions.
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In such circumstances, the availability of documents in either of our
official languages is not a consideration. Instead, I would respectfully suggest
that it is the interpretation of such practice and the Chair’s judgement on how
such practice will be applied in this House that is the key concern for Members.

The House has a long history of consulting the precedents in other
parliaments that have followed the Westminster tradition, and the language
of these documents has never seemed to be an obstacle. When we discuss
procedural matters during the daily business of the House, we frequently
consult the various editions of Erskine May to develop our arguments. The
wide range of documents that we consult on parliamentary precedent are not
necessarily available in both official languages, but we have been able to work
with them.

The House recognizes that Members are entitled to receive service in both
official languages. Simultaneous interpretation is provided in the House and
in committees and Members have access to free translation services. One of
the roles of the Speaker is to protect and defend Members’ rights to work in the
official language of their choice.

In that regard, in keeping with what I said earlier about the application
of other practice in this Chamber, I am currently studying the application of
these notes to Standing Orders 76 and 76.1, and I will return to the House with
a statement on how this note will be interpreted. The statement will, of course,
be available in both official languages and Members can govern themselves
accordingly.

Meanwhile I cannot grant the request made by the hon. Member for
Richmond-Arthabaska to suspend the implementation of the amendments in
question. Because the motion was adopted by the House, these amendments
are now part of the Standing Orders of the House, and it is my duty to be
governed by the Standing Orders. Only the House can decide to change the
Standing Orders. As always, the Chair is in the hands of the House, which
may decide if and when it will modify the rules under which its deliberations
are conducted.
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I wish to thank the hon. Member for having raised this issue, and all those
who made a useful contribution to the discussion.

Rt. Hon. Joe Clark: Mr. Speaker, I rise on a point of order. For my clarification,
does that mean that it is no longer a requirement that documents respecting
the procedures of the House of Commons be in both official languages?

The Speaker: The hon. Member will want to read the judgment the Chair has
just given. I think he will find the answer in that judgment. I do not want to
confuse him by giving answers to questions. I think the judgment is quite
clear, and I know that he will find it so when he has a chance to review it.

Mr. Stéphane Bergeron (Verchéres-Les Patriotes): Mr. Speaker, I simply
would like you to clarify for me what you just said.

Am T right to think that the motion, as passed, does not change the
Standing Orders of the House of Commons, but is meant to provide guidance
to the Chair? May I ask you also if the subject matter of the motion in question
does not involve a number of existing practices in Canada, which would
eliminate the need to look at what is done in the United Kingdom?

I do not know, Mr. Speaker, if you understand what I am asking. I will
make it clearer. I would like you to tell me if this motion is simply meant to
guide you in your rulings and does not change the Standing Orders of the
House of Commons.

The motion refers to a practice followed in the United Kingdom. However,
according to the ruling you just gave, foreign practices have to be taken into
account only when there is no existing practice here, in Canada.

My question is this: since there is a practice that has been followed
in Canada for a number of years with regard to the selection of motions at
report stage, does what you just told us eliminate the need to refer to a foreign
practice?

The Speaker: Once again, I think the Member will find the answer to his
question in the Speaker’s ruling I just made, which he will soon be able to read.
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I also indicated in my ruling that there will be another presentation by the
Chair regarding the acceptability of amendments at report stage. There will be
something on this subject soon.

With the ruling I gave today and with the presentation I will soon make
to the House, the Member will certainly have all the answers he needs, or at
least I hope he will.

Postscript: On March 21, 2001, the Speaker made a statement to the House
explaining his interpretation of the notes to Standing Orders 76 and 76.1 regarding
the selection of report stage amendments.?

1. Debates, February 27, 2001, pp. 1249-51, Journals, pp. 139-40.
2. Debates, March 21, 2001, pp. 1991-3.
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THE HOUSE AND ITS MEMBERS

Statusinthe House: Progressive Conservative Party/Democratic Representative
Caucus Coalition

September 24, 2001 Debates, pp. 5489-92

Context: On September 19, 2001, Peter MacKay (Pictou—-Antigonish—-Guysborough)
rose on a point of order to request that the Speaker recognize the 20 Members
of the Progressive Conservative Party/Democratic Representative Coalition
(PC/DR) (12 Members of the Progressive Conservative Party and 8 independent
Members, formerly with the Canadian Alliance) as the “fourth largest political
entity” in the House with the privileges and rights associated with recognized
party status. After hearing from other Members, the Speaker took the matter under
advisement.!

Resolution: On September 24, 2001, the Speaker delivered his ruling. He cited
procedural authorities that defined “party” and “recognized party” as a group
of Members that satisfied certain criteria—namely: a minimum of 12 Members;
a slate of House Officers as official spokespersons; that they work as a cohesive
unit, and that they serve under the same banner. He confirmed that since
the Progressive Conservatives retained their status as a recognized party,
the PC/DR Coalition would continue to enjoy the precedence afforded to the
Progressive Conservatives. He added that the officers named by the PC/DR Coalition
would be recognized as the Coalition’s spokespersons in the usual operations of
the House and its committees, and that he could not find any procedural objection
to the request that Members be seated together in the House. He noted, however,
that the Coalition had declined to present itself as a party in the Chamber, and ruled
that, in the absence of this, questions of precedence and allotment of time would
be matters for negotiation between the Coalition and the four recognized parties.
He concluded that he could not grant full party recognition to a group which
disavowed that title and which was clearly an amalgam of a party and a group of
independent MPs.

CHAPTER 2 ¢ THE House AND ITs MEMBERS



SELECTED DECISIONS OF SPEAKER MILLIKEN
251

DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the point of order raised by the
hon. Member for Pictou-Antigonish-Guysborough concerning the status
in the House of the Progressive Conservative/Democratic Representative
Coalition.

First, though, I want to thank all hon. Members for their gracious
cooperation with the Chair when the House met last week. This cooperation
made it possible to make appropriate interim arrangements without prejudice
to any decision on this matter, and facilitated the orderly conduct of urgent
business by postponing to an opportune time full consideration of this point
of order.

The hon. Member for Pictou-Antigonish-Guysborough referred to a
letter he had written to me concerning the establishment of the 20-member
Progressive Conservative/Democratic Representative Coalition, its member-
ship and the appointment of its officers. Meant to function, as he says, “within
the machinery of the House of Commons”, the Coalition seeks to be recognized
officially in the House for certain procedural purposes. It is requesting “all of
the privileges and rights” associated with recognition as the “fourth largest
political entity” in the House, namely with respect to seating in the House,
precedence and the allocation of time in all deliberations.

I thank the hon. Member for Pictou-Antigonish-Guysborough for having
raised the matter on behalf of the Coalition. I would also like to thank the House
Leader of the Official Opposition, the House Leader for the Bloc Québécois, the
Government House Leader, the House Leader of the New Democratic Party
and the hon. Member for Fraser Valley for their contributions to the discussion.

As various Members and many pundits have pointed out, the situation
facing us is, in many ways, unprecedented, and I would ask for the House’s
indulgence as I try to untangle the skeins of argument that have been presented.

Let me deal first with the suggestion that this is perhaps a matter better

decided by the House than by the Speaker. In this regard, Members have
referred to the 1963 ruling by Mr. Speaker Macnaughton concerning the
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fragmentation of the Social Credit Party and the resulting claims of the
Ralliement des créditistes. That ruling is of some assistance and I will return
to it later in my remarks but, like so many other references, it is not entirely on
point. In the almost four decades since that ruling, our practice has evolved
and I do not believe that it is inappropriate for the Chair in the present case to
consider the matters that have been laid before it. Indeed, I believe that to do
otherwise would be to shirk the Chair’s undoubted responsibility to protect
the rights of all minorities in the House.

Thus, I find it difficult to understand why, if it was appropriate for the
New Democratic Party to argue for recognition before the Speaker in 1994, it
is inappropriate for the Coalition to put its case to the Speaker today. In my
view the Speaker must rule on these matters as he did in 1994.

I draw to Members’ attention the words of Mr. Speaker Fraser, as reported
in the Debates of September 24, 1990, on page 13216:

I think we have a great tradition of protecting the rights of minorities,
and I can assure the hon. Member that the rights of minorities will be
protected by the Speaker in a way that is fair and equitable for all other
Members.

Before we consider the arguments for and against the case for recognition
presented by the hon. Member for Pictou-Antigonish-Guysborough, let us set
aside the many points raised during the discussion that may be of peripheral
interest but that are not relevant—Ilet alone illuminating—to the question to
be decided.

For example, there were several references made to the definition and
recognition of political parties in statutes, notably the Canada Elections Act
and the Parliament of Canada Act.

Of course it is a long held principle that the Speaker does not interpret

matters of law. Nonetheless, political parties are a fundamental part of our
electoral process and detailed requirements concerning their registration are
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set out in Part 18 of the Canada Elections Act. The hon. House Leader for the
New Democratic Party said:

I do not think the House of Commons can be completely isolated
from what takes place outside it and from the status people enjoy outside
the House.

To be sure there are political parties outside the House and there are
recognized parties and caucuses inside the House and these may be closely
linked. In matters relating to the status or designation of individuals or groups
in the House, the House makes its own decisions without necessarily limiting
itself to standards and definitions used outside the House of Commons.
Definitions used in the House of Commons are not drawn from statute; they
are drawn from the practice of the House.

After ageneral election, the statutory focus shifts from the Canada Elections
Act to the Parliament of Canada Act which latter Act, for example, stipulates
the composition and role of the Board of Internal Economy. The bylaws of the
Board in turn govern the execution of those statutory responsibilities through
the administration of the House of Commons.

The arguments advanced by hon. Members referring to either of these
statutes to the bylaws of the Board of Internal Economy or to the Board’s
responsibility for matters of finance and administration do not concern us
here. The hon. Member for Pictou-Antigonish-Guysborough has rightly
explained that he intends to raise these issues with the Board in due course, so
these statutory and resourcing matters need not detain us.

The hon. Member for Winnipeg-Transcona implied in argument that
recognition by the House involved an application of the rules surrounding a
marriage ceremony. The hon. Member is an expert in holy matrimony with wide
experience in performing marriages. His comments were of great assistance
to a Speaker untutored in these matters. However, I would remind him that
even common-law relationships sometimes attract a sort of legal recognition.
Society may recognize certain things. The House is another matter.
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Let us turn to the crux of the problem, that is, whether House of Commons
procedure will permit the recognition of what the hon. Member for Pictou-
Antigonish-Guysborough has described as “the fourth largest political entity”
in the House, the PC/DR Coalition.

It might be helpful to return to first principles here, because so many
extraneous elements have been invoked on this question in the widespread
speculation that this controversial, highly publicized situation has provoked.

Let us return to the opening of a Parliament and the convening of a newly
elected House. Once a general election has been held and the writs of election
issued, attention turns from external political realities to the internal realities
of a new Parliament. The political focus shifts from the electors and the election
to the elected MPs sitting in the House of Commons and its committees.

Deliberations in the Chamber and in committee are governed by the
Standing Orders and by House procedure and practice. In these procedural
authorities, the terms “party” or “recognized party” refer to a group of
Members with a number of identifying features: first, there are at least
12 Members in the group; second, they appoint a slate of House officers as
their official spokespersons; third, they work as a cohesive unit; and fourth,
they serve under the same banner.

In a newly constituted House for the duration of a Parliament, each
individual for whom a writ of election has been received will work as an MP
usually within a party. The machinery of the party caucus, that is, its officers,
staffand research bureau, will serve to organize each party’s work in the House
and in committee.

During the course of a Parliament we have seen Members change parties,
Members suspended from caucus and Members expelled from caucus. Each
Member was elected to the House. Each Member elected to the House may
live out the vicissitudes of that Parliament as he or she sees fit. Indeed, each
Member may self-designate his or her affiliations or lack thereof.

In this regard, a basic question is how a Member will be identified. It is an
accepted part of our practice thatindividual Members and groups are permitted

CHAPTER 2 ¢ THE House AND ITs MEMBERS



SELECTED DECISIONS OF SPEAKER MILLIKEN
255

to select the manner in which they will be designated for parliamentary
purposes. As Mr. Speaker Fraser stated in the Debates of December 13, 1990,
on page 16705:

—the Chair must advise that it can find no prescription limiting the
designations inserted under political affiliation in the Appendix to
Debates to those parties officially recognized as such pursuant to the
Canada Elections Act.

The absence of such a limiting prescription must be weighed against
the combined weight of our past practice in this regard and our
longstanding tradition of respecting the word and legitimate demands
to self-definition of individual Members.

In the case before us we have 12 Members of the recognized
Progressive Conservative Party and 8 independent Members who
comprise the Democratic Representative Caucus, in total a group of
20 MPs who have identified themselves to the Speaker as Members of the
Progressive Conservative/Democratic Representative, or PC/DR Coalition.
This is the title of the caucus under which they will henceforth be known.

The Coalition composed of these 20 Members has further announced
that it will function as a group for parliamentary purposes and has informed
the Chair of its slate of officers. Here again these are matters that the House
has always left entirely to the discretion of MPs. They identify themselves as
individuals and are free to identify themselves as a group. Their spokespersons
are theirs to select. Neither the Speaker nor other Members has a say in such
matters.

Therefore I have concluded that the officers named by the PC/DR Coalition
will be recognized as the Coalition’s spokespersons in the usual operations of
the House and its committees. They are: the Rt. Hon. Member for Calgary
Centre as Leader; the hon. Member for Fraser Valley as Deputy Leader; the
hon. Member for Pictou-Antigonish-Guysborough as House Leader; the
hon. Member for Prince George-Peace River as Whip; and the hon. Member
for Edmonton North as Caucus Chair.
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Just as I must conclude that the Coalition’s officers must be recognized,
I can find no procedural objection to the request that Members who share
the PC/DR designation and the leadership of these officers should be seated
together in the configuration that their Whip may determine. In my view this
is not a matter where the Chair has any grounds to object or to intervene.

However what I have granted to this point is not all of what is being sought.
Onthebasis that it possesses more than the basic 12 Members required for status
as arecognized party in the House, the Coalition seeks additional recognition.
Specifically it argues that by virtue of its 20-member composition, the PC/DR
Coalition should have precedence over the 13-member New Democratic Party.
In other words, the Coalition seeks to be recognized as the fourth party in the
House, or seen another way, as the third party in opposition.

It is here that the Chair encounters considerable difficulty. Earlier I listed
what can be extrapolated as the hallmarks of a party or a recognized party
under our procedure and practice, namely at least 12 Members with a set of
House officers working as a cohesive unit, serving under the same banner.

My problem is simple. By its very name the Coalition acknowledges that it
is a composite entity. An analysis of the arguments finds it successfully passes
the first two tests set by our practice for any recognized party, and to the extent
that a single set of House officers are its spokespersons, it can be said that it
meets the third criterion of working as a cohesive unit.

Yet the Coalition has declined to present itself as a party in this place. It
may speak as a party does, it may operate as a party does, but until such time
as its Members present themselves as a party, the recognition the Coalition
seeks with regard to precedence and allocation of time must remain at best a
matter for negotiation between the Coalition and the four recognized parties.

In discussing the process of debate, Marleau and Montpetit states at
page 506:

The Speaker subsequently “sees” Members from opposite sides of the
House in a reasonable rotation, bearing in mind the membership of
the various recognized parties in the House, the right of reply, and the
nature of the proceedings.
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In determining the allocation of precedence and time during debate,
during Question Period and Statements by Members, in the distribution of
allotted days and the composition of committees, the Speaker receives the
advice of the House Leaders and Whips who negotiate agreements on these
matters based on party strength in the House. Agreements reached through
the negotiations of House officers greatly facilitate the work of all Members
here in the House and in committee and are of immeasurable value to the
Chair in its presiding role.

For such negotiations to be genuine, all officers concerned must be given
an equal opportunity to participate. I am sure that the hon. House Leader and
the other officers of the PC/DR Coalition seek no more than this and I know
they will be afforded the usual courtesies by their counterparts. Only under
the most extreme circumstances where the fundamental rights of Members
were threatened would the Speaker feel compelled to intervene in such matters.

I remind the House of the words of Mr. Speaker Macnaughton in the
Journals of September 30, 1963, at page 387:

It is not (a situation) where the Speaker ought by himself to take a
position where any group of Members might feel that their interests as a
group or a party have been prejudiced. Nor should the Speaker be put in
a position where he must decide, to the advantage or to the disadvantage
of any group or party, matters affecting the character or existence of a
party, for this surely would signify that the Speaker had taken what was
almost a political decision—

In summary then, after careful scrutiny of all our precedents and of various
analogous situations in the United Kingdom and in the Commonwealth,
the Chair has concluded that our practice has uniformly dealt not with the
recognition of groups but with that of parties.

The Chair acknowledges and recognizes the PC/DR Coalition as the
regrouping of, on the one hand, a recognized party, and on the other, a group
of dissident Members, together operating as a single caucus. The officers of
the Coalition will therefore be recognized as the official spokespersons for the
Coalition and the members of the Coalition will be permitted to sit together in
any arrangement they wish. Since the Progressive Conservatives retain their
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status as a recognized party, the PC/DR Coalition will continue to enjoy the
precedence afforded to the Progressive Conservatives.

However, the Chair is unable at this time to grant full party recognition to
the PC/DR Coalition since I cannot extend recognition as a party to a group
which disavows that title and which is clearly an amalgam of a party and a
group of independent MPs.

If circumstances change, the Chair will of course be prepared to revisit
this question.

I thank hon. Members for the contributions they made on this difficult
and important question and of course for the free advice offered over the past
few months by our media.

1. Debates, September 19, 2001, pp. 5296-306.
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THE HOUSE AND ITS MEMBERS

Written committee proceedings on Bill C-36 (Anti-terrorism Act) unavailable:
request for delay of consideration of report stage

November 26, 2001 Debates, pp. 7477-8

Context: On Thursday, November 22, 2001, Don Boudria (Minister of State and
Leader of the Government in the House of Commons) announced that the
Government would call Bill C-36, Anti-terrorism Act, for debate at report stage on
Monday, November 26, 2001. Peter MacKay (Pictou—-Antigonish—-Guysborough)
rose immediately on a point of order, objecting that neither transcripts of the
deliberations of the Standing Committee on Justice and Human Rights nor copies
of the Bill, as reported by the Committee with amendments, were available!’

Pursuant to a Special Order adopted on October 31, 2001, the deadline for the
submission of notices of motions in amendment at report stage to the Bill was
2:00 p.m. on November 23, 2001, a day on which the House was not scheduled
to sit.2 Mr. MacKay asked that the Government House Leader delay consideration
of the Bill until all the Committee Evidence was published and copies of the Bill,
as amended, were available to all Members. After hearing from other Members,
the Speaker declared that the “blues”, the unedited transcription of Committee
Evidence, were accessible and that a reprint of the Bill would be available at
4:00 p.m. that same afternoon. He also remarked that the rules applicable to the
matter were clear and had been respected. He suggested that Mr. MacKay seek a
solution through other channels. Later in the sitting, Mr. MacKay returned to the
matter, noting that neither the Bill nor the Committee Evidence was available. The
Speaker promised to look into the matter of the transcripts and later informed the
House that the reprint of the Bill would not be ready until the next day. Following
consultations, the House agreed to extend the deadline for notice first to 2:00 p.m.,
Saturday, November 24, 2001, and then to 6:00 p.m., on the same day.?

On Monday, November 26, 2001, Mr. MacKay rose on a point of order. Although the
deadline for the submission of notices of motions in amendment at report stage
to the Bill had been extended to 6:00 p.m., Saturday, November 24, 2001, he noted
that half of the Committee proceedings had not yet been published. He again asked
that the consideration of the Bill at report stage be delayed. The Government House
Leader argued that the deadline for notice had been extended three times and that
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often in the past the publication of committee Minutes and Evidence occurred after
the House had taken up consideration of a bill at report stage. Other Members also
spoke to the matter at issue.*

Resolution: The Speaker ruled immediately. He stated that he had no power to
defer the business the Government had chosen to bring forward that day and
that there was no precedent that established that a bill in the House which was
up for discussion could not be proceeded with until the Evidence had been filed.
He concluded that the Chair ought not to intervene in the matter or to change a
process agreed to by the House, and that it was the right of the Government to set
the business of the House and to proceed with the Bill.

DECISION OF THE CHAIR

The Speaker: The Chair appreciates the interventions of all hon. Members
who have had something to say on this important issue.

It is not the first time that Members in the House have criticized the
Government for the speed with which it proceeds with a bill. I am sure this
will happen again.

Even allowing for that, I think hon. Members have to recognize, as the
hon. Member for Pictou-Antigonish-Guysborough did in his point of order,
that he was raising not a point of order. He was raising a request to the
Government to consider deferring the matter.

The Government House Leader has in effect given his answer. As I
understand it he is not prepared to defer it. Now the suggestion seems to be that
perhaps the Speaker is somehow able to be involved in the matter and ought
to take some steps to defer the matter and prevent the House from considering
the business the Government has chosen to bring before the House today.

I do not think it is for the Chair to make that decision. I respectfully draw
the attention of all hon. Members to the words of Mr. Speaker Macnaughton on

March 17, 1965, as reported on page 12479 of Hansard of that day, when he said:

The basic question is whether or not a bill in the House of Commons
can be discussed, assuming that the Evidence has not been completely
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finished in its English and French printing. I have made a search of the
records since Confederation, and there is no case that says that a bill in
the House of Commons which is up for discussion cannot be proceeded
with until the Evidence has been filed. If we were to accept the suggestion
of the hon. Member for Lapointe... emotionally pleasing as it may be,
nevertheless procedurally in my opinion it would be completely wrong,
and would establish a very bad precedent.

I could quote Mr. Speaker Francis from page 4631 of Hansard dated
June 13, 1984, when he said:

I really do feel uncomfortable when hon. Members do not
have the transcripts. However, I am guided by the precedent of
Mr. Speaker Macnaughton. I am guided by the fact that the rules are
silent as to the form of printing.

I realize hon. Members are uncomfortable with the fact that certain of the
transcripts of committee proceedings in relation to this Bill are not available
or, if they are, have only just become available, whatever the case may be.
However, in spite of that, I believe it is the right of the Government that sets
the business of the House in compliance with the rules of the House itself to
proceed with this Bill without those transcripts.

As the hon. Leader of the Government in the House said, when he was
first elected, the Minutes of the committees were not available for at least three
weeks after the end of the committee meetings. I clearly remember that myself.
When I first came here, 13 years ago, the committee Minutes were not available
the same week that the meetings had been held.

To look back at our history and our practice, I believe the ruling I have
cited from Speaker Macnaughton in 1965 is entirely in accordance with that
practice. However inconvenient it may be to proceed with the Bill at this time,
if the Government’s choice is to do exactly that, I do not believe it is a case
where the Speaker ought to be intervening in this matter, either to delay the
matter further or to make any changes in the process, which has been agreed to
by the House unanimously, in extending the time for filing those amendments
and in dealing with the amendments as they have been brought forward.
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I therefore now proceed to Orders of the Day.

Postscript: Immediately following the Speaker’s ruling, Lorne Nystrom (Regina-
Qu'Appelle) rose on a question of privilege on the same matter. He stated that the
Bill had only become available in its final form on Saturday, November 24, 2001,
notwithstanding the fact that the deadline for the filing of amendments was
6:00 p.m. that day. He charged that this had affected his privileges and those of the
NDP Caucus attending the Party’s national convention in Winnipeg, as they had
been able neither to see the reprint of the Bill nor to meet the notice deadline.
The Speaker recognized that all Members had obligations that took them away
from Ottawa, but since the House met daily, it was difficult for the Chair to imagine
that the Member’s privileges had been violated by the fact that he was tied up at
another meeting over the course of the weekend and could not file amendments.
He did not believe that the Member’s privileges had been violated. He suggested
that the Member meet with the House Leaders to see if other arrangements could
be made or seek unanimous consent to bring forward any amendments.

Debates, November 22, 2001, p. 7452.

Journals, October 31, 2001, p. 773.

Debates, November 22, 2001, pp. 7452-3, 7455-6, 7458, 7464.
Debates, November 26, 2001, pp. 7474-7.

Debates, November 26, 2001, p. 7478.

SN
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THE HOUSE AND ITS MEMBERS

Government motion relating to the reinstatement of business from the
previous session: dividing complicated questions

October 4, 2002 Debates, pp. 299-300

Context: On October 3, 2002, Carol Skelton (Saskatoon-Rosetown-Biggar) rose on
a point of order arising from a motion standing on the Order Paper (Government
Business No. 2) in the name of Don Boudria (Minister of State and Leader of the
Government in the House of Commons). The motion was intended to reinstate
business from the First Session of the Thirty-Seventh Parliament. Ms. Skelton
argued that the motion contained four separate and distinct parts, each capable of
standing on its own and that this made itimpossible for Members to debate and cast
their votes responsibly and intelligently. Citing House of Commons Procedure and
Practice, 2000, and previous rulings by the Chair, she argued that the Speaker had
the authority to divide complicated questions. After hearing from other Members,
the Speaker stated that he did not wish to explore the motives of the motion but
was concerned about its procedural aspects and whether it met the requirements
of practice and the Standing Orders. He took the question under advisement.

Resolution: On October 4, 2002, the Speaker delivered his ruling. He declared that
the issues regarding the reinstatement of business from the First Session would be
debated together but would form the subject of two separate votes: the first dealing
with the reinstatement of evidence adduced by standing and special committees,
and the proposal for the reinstatement of Government bills; the second on matters
relating to the reappointment of the Special Committee on the Non-Medical Use
of Drugs in Canada, the terms of its membership, its powers and its reporting date.
On the matter of empowering the Standing Committee on Finance to travel for the
purposes of the pre-budget consultations as set out in Standing Order 83.1, the
Speaker stated that this was not a matter of reinstating unfinished business, but
rather a proposed sessional order related to the work of a standing committee, and
added that the established practice of considering travel motions on a case-by-case
basis would apply. He concluded that the travel motion would be a stand-alone
motion to be debated and voted on separately.?
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DECISION OF THE CHAIR

The Speaker: Before I call Orders of the Day I wish to indicate to the House
that I am now prepared to rule on the point of order raised yesterday morning
by the hon. Member for Saskatoon-Rosetown-Biggar concerning Motion
No. 2 on the Order Paper standing in the name of the Minister of State and
the Leader of the Government in the House, relating to the reinstatement of
business from the First Session of the Thirty-Seventh Parliament.

I wish to thank the hon. Member for Saskatoon-Rosetown-Biggar for
raising the matter and the hon. Parliamentary Secretary to the Government
House Leader, the hon. Member for Fraser Valley, the hon. Member for
Lakeland and the hon. Member for Prince George-Bulkley Valley for their
comments and the hon. Member for Pictou-Antigonish-Guysborough for his
submission on this matter.

The hon. Member for Saskatoon-Rosetown-Biggar, in raising the matter,
argued that this motion for reinstatement of business contains four separate
and distinct parts. She objected to the fact of having only one debate and one
vote when the House is being asked to decide on four subjects and she asked
the Speaker to divide the motion to permit separate decisions to be taken on
each subject.

The Government House Leader pointed out through his Parliamentary
Secretary that the unifying principle of the motion was to allow several matters
to be taken up in this session at the point they had reached at the conclusion
of the previous session.

The hon. Member for Saskatoon-Rosetown-Biggar cited page 478 of
Marleau and Montpetit which states:

When a complicated motion comes before the House (for example,
a motion containing two or more parts each capable of standing on its
own), the Speaker has the authority to modify it and thereby facilitate
decision-making for the House.
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The passage goes on to state that any Member may object to a motion
that contains two or more distinct propositions and he or she may request
that the motion be divided and that each proposition be debated and voted on
separately. Ultimately it is the Chair who must make the determination with
a view to ensuring an orderly debate on the subject matter before the House.

The matter of dividing a complicated motion has previously arisen in the
House. On June 15, 1964, Mr. Speaker Macnaughton, ruled on a request to
divide a Government motion regarding a new Canadian flag. After an erudite
review of the precedents in British and Canadian parliamentary practice, the
Speaker stated the following:

I must come to the conclusion that the motion before the House
contains two propositions and since strong objections have been made
to the effect that these two propositions should not be considered
together, it is my duty to divide them.

I cite the Journals for Monday, June 15, 1964, at page 431.

On April 10, 1991, Mr. Speaker Fraser took a somewhat different approach
when ruling on a request to divide a Government motion to amend the
Standing Orders of the House. Rather than intervening to divide the motion,
he ruled that a single debate would be held on the motion, and its components
would be separated into three questions for voting purposes.

Research into Canadian practice reveals few instances where a Speaker
has moved to divide a motion. In my view, this indicates that the Chair must
exercise every caution before intervening in the deliberations of the House in
the manner requested in this instance.

After having carefully examined the precedents and after having reviewed
the arguments on both sides of the question, I am inclined to agree that
Government Business Item No. 2 does, indeed, present an instance where the
Chair is justified in taking some action.
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In light of the complex nature of Motion No. 2, it is my ruling that the
issues related to the reinstatement of business from the First Session to
the Second Session will be debated together but will be the subject of two
separate votes.

Specifically, one vote will be held on the matters of the laying on the Table
of evidence adduced by standing and special committees and the proposal for
the reinstatement of Government bills; and one vote will be held on matters
related to the reappointment of the Special Committee on the Non-Medical
Use of Drugs in Canada, the terms of its membership, its powers and its
reporting date.

Finally, there is the matter of empowering the Finance Committee to travel
in consideration of the pre-budget consultations set out in Standing Order 83(1).
In the view of the Chair, this motion is not, strictly speaking, a matter of
reinstating unfinished business. Rather it is a motion to consider a sessional
order relating to the work of a standing committee whose members have yet
to be determined and which has yet to be organized. Our usual practice is to
adopt travel motions on a case-by-case basis. I believe that this practice should
apply in this case. The motion will therefore constitute a stand-alone motion
to be debated and voted on separately.

I hope this ruling will permit the House to debate the matters raised
originally in Motion No. 2 in an orderly fashion, to propose amendments,
if Members wish to do so, and to take decisions that reflect hon. Members’
differences on these topics.

I thank all hon. Members for their attention and their assistance in this
matter.

Mrs. Carol Skelton (Saskatoon-Rosetown-Biggar, Canadian Alliance):
Mr. Speaker, I appreciate all the work you did. Seeing that we have a new
proposal on the table, does it not require 48 hours on the table so we can draft
our amendments to the motion?
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The Speaker: I think all I have done is sever the motion. Members, of course,
were free to move amendments to what was there. I have divided the motion in
two. I think the practical effect of my ruling, as the hon. Member will see, is to
take the last paragraph out of the motion. Everything else is there but we will
have the opportunity to have two different votes, as I indicated in the ruling.
When the matter comes to a vote, whenever the debate concludes, instead of
just one division there will be two. It is a bonanza.

1. Debates, October 3, 2002, pp. 208-10.
2. Journals, October 4, 2002, p. 23.
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THE HOUSE AND ITS MEMBERS
Ratification of international treaties

November 28, 2002 Debates, pp. 2016-7

Context: On November 25, 2002, Stephen Harper (Leader of the Opposition)
rose on a point of order with respect to a Government motion on the Order Paper
concerning the ratification of the Kyoto Protocol. Mr. Harper argued that the
motion should be ruled out of order as it contravened international law as well as
established Canadian practices and rules for the ratification of treaties by asking the
Government to ratify a treaty prior to the approval of implementation legislation
by the House. After the interventions of other Members, the Deputy Speaker
(Bob Kilger) stated that he had not heard anything that would lead him to not allow
the motion to be called for debate and would come back to the House as soon
as possible, well before the end of debate on the motion. Following a number of
points of order and questions of privilege, the House took up consideration of the
motion.'

Resolution: On November 28, 2002, the Deputy Speaker delivered his ruling.
Noting that the motion in question was in the nature of a show of support for
the Government to ratify and implement the treaty and emphasizing that no
rule or practice of the House required the prior passage of enabling legislation,
he affirmed that the ratification of such agreements is strictly a prerogative of the
Crown exercised through the executive branch and not conditional on Parliament
first adopting implementing legislation. Reminding Members that the Speaker has
no role in interpreting matters of either a constitutional or legal nature and that
he could therefore not rule on the constitutionality or legality of the motion in
question, he ruled the motion to be in order.

DECISION OF THE CHAIR
The Deputy Speaker: I would now like to deal with the point of order raised

on November 25 by the hon. Leader of the Opposition relating to Government
Motion No. 9, standing in the name of the Minister of the Environment.
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The hon. Member argued that the motion calling upon the Government to
ratify the Kyoto Protocol on Climate Change was out of order and should not
be received by the Chair.

I would like to thank the hon. Leader of the Opposition for raising the
matter, the hon. Leader of the Government in the House of Commons, the
hon. Parliamentary Secretary to the Minister of Public Works and Government
Services, the Rt. Hon. Member for Calgary Centre, the hon. Member for
Fraser Valley and the hon. Member for Kootenay-Columbia for their
contributions on this matter. The hon. Leader of the Opposition in raising
the matter argued that it was both a requirement of international law and
established Canadian practice for the Government not to ratify a treaty that
required legislation for its implementation until the legislation itself had been
passed by this House. He claimed that in order for the Kyoto Protocol to be
implemented, enabling legislation must first be passed by Parliament, followed
by ratification. He therefore asked the Chair to consider the motion out of
order and to remove it from the Order Paper.

There is in my view one fundamental issue that needs to be addressed in
the case before us: Is there anything in Canadian parliamentary procedure or
practice to require that the motion before the House be preceded by enabling
legislation? Put another way, in the absence of enabling legislation, must the
Speaker find that the motion is not in order?

I have examined with great care the arguments raised by the hon. Leader
of the Opposition in this regard and wish to make the following points.

First, it is the view of the Chair that the intent of the motion put by the
Minister of the Environment is clearly not in and of itself a ratification of
the Kyoto Protocol. The power of ratification lies with the Crown, not with
Parliament nor with this House. Rather the motion allows for debate in this
House on the issue of ratification of the Kyoto Protocol.

The adoption of this motion would constitute a show of support for the
Government to move forward to ratify and implement the agreement.
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As has been pointed out in some of the arguments made by Members over
the course of the debate, itis one of the prerogatives of the Crown to make treaties
without the necessity of parliamentary approval. As R. McGregor Dawson
explains on page 205 of the Government of Canada:

Parliament may be consulted and even asked to approve international
agreements and treaties, but this is largely a matter of convenience and
political strategy: the actual ratification is purely an executive act.

There is no legal or constitutional requirement for parliamentary
approval of ratification of international agreements. The Government could
choose however to table an agreement in the House. It may also choose to
move resolutions in the Commons and the Senate to seek approval for such
an agreement. The Government has a third option: to seek approval from
the House to introduce enabling legislation to change Canada’s Statutes in
order to implement the agreement. It is on the latter point that I will focus my
comments.

The hon. Leader of the Opposition argues that all necessary legislation
to implement the terms of a treaty should be in place prior to ratification. A
study of past events would suggest that there may be treaties that actually need
no legislation for their implementation. It is also possible that the Canadian
Government signs a treaty and never ratifies it or ratifies a treaty and later
decides not to implement it for whatever reason. The essential point here is that
treaty ratification is an executive action, a prerogative of the Crown. It is not
conditional on Parliament first adopting implementing legislation.

A review of House records shows that the House, by resolution, approved
the 1965 Auto Pact between Canada and the United States without first seeing
implementing legislation. It may be the case that a treaty, whether or not already
ratified by the Government, requires legislation if it is to be implemented as a
matter of Canadian domestic law. In this regard the Canada-U.S. Free Trade
Agreement of 1988 and the North American Free Trade Agreement of 1993,
came before the House as appendices to implementing legislation. The bills
in each case stated that the Government of Canada had already entered into
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the free trade agreements. The title of each bill indicated that the bill was to
“implement” the free trade agreement. Each implementing bill contained
provisions amending the federal laws of Canada so as to give effect to the
free trade agreement already entered into and attached to each bill. There was
no indication in these bills that the Government was seeking parliamentary
approval of the treaties in order to ratify them.

The issue is whether implementing legislation must be adopted before a
treaty is ratified. This does not appear to be a rule of procedure or a practice
of this House.

To illustrate with another example, during the Second Session of the
Thirty-Sixth Parliament, the House and the Senate passed Bill C-19, enabling
legislation which was required to enact or implement Canada’s obligations
under the treaty entitled the Rome Statute of the International Criminal
Court. The Bill listed new offences under the Criminal Code and amended our
extradition and mutual assistance legislation.

As I noted previously, many international agreements do not require
enabling legislation. Enabling or implementing legislation is required only
when an agreement necessitates amendments to Canadian statute law. Of
the more than 1,400 international agreements entered into by Canada from
1928 to 1978, only 111 required enabling legislation and of these 47 dealt with
taxation matters. From 1979 to 1986 another 500 agreements were entered into
and of these only 33 required legislation.

It is also worth noting that the United Nations Framework Convention on
Climate Change, adopted at Rio de Janeiro in 1992, was signed by a Minister
and ratified by Canada, without any enabling legislation.

When the Government last week tabled its plan to implement the
Kyoto Protocol, it did not include as part of its package any enabling
legislation. One can only assume that the Government, through consultations
with its legal advisers across the relevant departments, has determined that no
enabling legislation is necessary at this time.
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I join with many of my predecessors in pointing out that it is not part of
the Speaker’s mandate to comment on points of law. In a ruling delivered on
April 9, 1991, Speaker Fraser stated:

The Speaker has no role in interpreting matters of either a
constitutional or legal nature.

This principle is clearly outlined as well in the 4th edition of Bourinot at
page 180, which states:

The Speaker... will not give a decision upon a constitutional question,
nor decide a question of law, though the same be raised on a point of
order or privilege.

It is not up to the Speaker to rule on the constitutionality or legality of
measures before the House. The Chair cannot assume that the Kyoto Protocol
will require implementing legislation. Perhaps it will. At the moment, the
House is being asked to consider a resolution calling upon the Government to
ratify the treaty. If Members object to this resolution being before the House
when no implementing legislation has been adopted, this might be argued in
the debate on the resolution and taken into account when the time comes to
vote on the resolution.

While the hon. Leader of the Opposition has raised an interesting point
concerning the motion currently before the House, the Chair must conclude
that Canadian practice does not support his premise that the ratification of
all international treaties necessitates the prior passage of enabling legislation.
Accordingly, I must conclude that the motion of the Minister of the
Environment is properly before the House.

Editor’s Note: See also other rulings on November 25, 2002.2

1. Debates, November 25, 2002, pp. 1826-9, 1847.
2. Debates, November 25, 2002, pp. 1822-3, 1826, 1829, 1846, 1848-9.
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THE HOUSE AND ITS MEMBERS
Failure to table Order in Council appointments in the House following their
publication in the Canada Gazette; Members prevented from carrying out

parliamentary duties

March 9, 2004 Debates, pp. 1259-60

Context: On March 8, 2004, Joe Clark (Calgary Centre) rose on a question of
privilege, alleging that the Government had contravened Standing Orders 110
and 111 by failing to table several Order in Council appointments within five
days of their publication in the Canada Gazette between December 20, 2003
and February 7, 2004. Mr. Clark argued that therefore, Parliament, through its
committees, had been denied the right to examine those appointments. After
hearing from other Members, the Speaker took the matter under advisement.’
On March 9, 2004, Jacques Saada (Leader of the Government in the House of
Commons and Minister responsible for Democratic Reform) informed the House
that the appointments made between October 28, 2003 and February 27, 2004,
would be tabled later that day, and that the related internal follow-up procedure
had been tightened up to avoid a recurrence of the situation. Mr. Clark then
acknowledged that it was an administrative error only, but insisted that the
question remained as to whether the rights and privileges of the House had been
breached.?

Resolution: On March 9, 2004, immediately after hearing from the two Members,
the Speaker delivered his ruling. He agreed that there had been a breach of the
Standing Orders and, referring to Standing Order 110(1), ordered that the 30 sitting
days permitted for the consideration of the Order in Council appointments in
committee be counted from the date of tabling, rather than from the date on
which the Orders in Council ought to have been tabled.

DECISION OF THE CHAIR

The Speaker: I thank both the Government House Leader and the
Rt. Hon. Member for Calgary Centre for their submissions on this point.
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The Rt. Hon. Member for Calgary Centre yesterday raised this point of
order, and I will again quote to the House Standing Order 110(1):

A Minister of the Crown shall lay upon the Table a certified copy of an
Order in Council, stating that a certain individual has been appointed
to a certain non-judicial post, not later than five sitting days after the
Order in Council is published in the Canada Gazette. The same shall be
deemed to have been referred to a standing committee specified at the
time of tabling, pursuant to Standing Order 32(6), for its consideration
during a period not exceeding 30 sitting days.

Now the Rt. Hon. Member for Calgary Centre has pointed out that in fact
these Order in Council appointments have been tabled late.

The Government House Leader indicated that this was an accident and
that the problem has now been corrected.

What I am prepared to do, and I think is reasonable in the circumstances
based on the submissions of the Rt. Hon. Member, is order that the 30 sitting
days will start today, from the date of the tabling, not from the date they
should have been tabled, if that argument should arise. Accordingly, there are
now 30 sitting days for the committees involved in the appointments that have
been tabled today by the Government House Leader to study the matter as
they would have been able to do had they been tabled on time.

I quite agree with the Rt. hon. gentleman that this was a breach of our
Standing Orders. He indicated that yesterday, and I agree with him. In the
circumstances, he I think is inclined, as I am, to accept the apology of the
Government House Leader.

We can now move on to the review of these appointments in committee
for the period provided under the rules of the House. I believe that this matter
is now closed. If there are problems with the committee review, I am sure the
Rt. Hon. Member for Calgary Centre will let me know.
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Postscript: At the beginning of Routine Proceedings that day, the Government
House Leader tabled the Order in Council appointments.?

1. Debates, March 8, 2004, pp. 1216-8.
2. Debates, March 9, 2004, p. 1259.
3. Journals, March 9, 2004, pp. 151-3.
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THE HOUSE AND ITS MEMBERS
Concurrence in a committee report: considering the same question twice

May 5, 2005 Debates, pp. 5725-7

Context: On May 2, 2005, Tony Valeri (Leader of the Government in the House of
Commons) rose on a point of order to challenge the admissibility of an amendment
moved on April 22, 2005, by Stephen Harper (Leader of the Opposition), to the
motion to concur in the Third Report of the Standing Committee on Finance
regarding pre-budget consultations. The Deputy Speaker (Chuck Strahl) had
found the amendment in order! The amendment would have had the effect
of recommitting the Report, with an instruction to amend it to include a
recommendation that the Government resign for refusing to accept some of the
Report’s key recommendations and for refusing to implement budgetary changes.
Mr. Valeri argued that the amendment was procedurally inconsistent with the
process set out in Standing Order 83.1, that the amendment included a question
that the House had already decided upon, and that provisional Standing Order 66
pertaining to concurrence in committee reports was not designed to vote on
ancillary issues through amendments. After hearing from other Members, the
Speaker took the matter under advisement.?

Resolution: On May 5, 2005, the Speaker delivered his ruling addressing the
three objections raised by the Minister. In dealing with the issue of the Finance
Committee’s mandate to undertake pre-budget consultations under the provisions
of Standing Order 83.1 and the Minister’s argument that the Committee’s authority
to report on the budgetary policy of the Government is tied directly to the budgetary
cycle and that its mandate lapses once the Government presents its budget, the
Speaker stated that unlike a special committee which would have to be reconstituted
to reconsider its final report, as a standing committee it could receive an instruction
from the House to reconsider any of its reports. Therefore, he did not find the
amendment inconsistent with the process set out in Standing Order 83.1. As to the
matter of deciding a question twice, the Speaker noted that the House had dealt
with three separate motions in relation to the Finance Committee and the budget:
a motion to take note of a report; a motion to approve the budgetary policy of the
Government; and a motion to concur in a report. For this reason, he declared that he
could not agree with the Government House Leader that the House was deciding the
same question twice. In addressing the Government House Leader's third objection

CHAPTER 2 ¢ THE House AND ITs MEMBERS



SELECTED DECISIONS OF SPEAKER MILLIKEN
277

that changes to Standing Order 66 relating to the concurrence in committee reports
were not designed “to allow ancillary issues to be voted on through amendments”,
the Speaker reminded the House that the Minister had acknowledged that the
amendment to refer the Report back to the Committee with instructions was in
order. He also noted that Standing Order 66 merely provided a mechanism by which
the House could take decisions on motions to concur in committee reports, and by
extension any amendments moved thereto. He concluded by pointing out that it is
not up to the Chair to judge the substance of any motion, but rather to ascertain that
the proper procedures for the presentation of a motion had been respected, adding
that he could not find any procedural grounds to declare the amendment defective.
Accordingly, he ruled that the amendment was in order.

DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the point of order raised on May 2
by the hon. Leader of the Government in the House of Commons regarding
the admissibility of the amendment to the motion to concur in the Third
Report of the Standing Committee on Finance.

I would like to thank the hon. Minister for raising this matter and the
hon. House Leader of the Official Opposition, the hon. House Leader for
the Bloc Québécois, the hon. Members for Glengarry-Prescott-Russell and
Calgary Southeast for their contributions to the discussion.

Let me begin by giving the background to this question. On April 22, the
hon. House Leader of the Official Opposition moved a motion to concur in
the Third Report of the Standing Committee on Finance. This Report deals
with the pre-budget consultations of the Finance Committee under the
provisions of Standing Order 83.1.

During debate on the concurrence motion, the hon. Leader of the Official
Opposition moved the following amendment:

That the motion be amended by deleting all the words after the
word “that” and substituting the following:

The Third Report of the Standing Committee on Finance,
presented on December 20, 2004, be not now concurred in, but
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that it be recommitted to the Standing Committee on Finance
with instruction that it amend the same so as to recommend
that the Government resign over refusing to accept some of
the committee’s key recommendations and to implement the
budgetary changes that Canadians need.

The Deputy Speaker found the amendment to be in order and
proposed the question, so debate continued on the amendment. The
hon. Government House Leader in presenting his point of order laid out
very well the process for dealing with amendments to motions to concur in
committee reports. As the Minister correctly noted, our practice has been to
allow the House to give a permissive or mandatory instruction to a committee
to amend the text of a report.

The hon. Government House Leader went on to raise three main objections.

First, he expressed concern that the amendment went beyond the
mandate of the Finance Committee as set down in Standing Order 83.1. He
argued that the Finance Committee’s authority to report on the budgetary
policy of the Government pursuant to Standing Order 83.1 is tied directly
to the Government’s budgetary cycle and that its mandate lapses once the
Government presents its budget.

This point was also stressed by the hon. Member for Glengarry-Prescott-
Russell. The Minister stated that the amendment is beyond the timetable
established in the Standing Order, in effect extending the Committee’s Order
of Reference for this Report. He concluded that, at a minimum, the amendment
should have stated, “Notwithstanding Standing Order 83.1”.

Second, the Minister argued that the amendment is out of order in that
it is putting a question to the House that has already been decided. He noted
that there had been two days of debate on the content of the Third Report of
the Finance Committee presented December 20, 2004, and that no motion to
concur in the Report had been proposed prior to the budget presentation on
February 23.

Stressing that the budget had been adopted on March 9, he asserted that
the amendment to the concurrence motion instructs the Finance Committee
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to condemn the Government for not accepting its recommendations
respecting its budgetary policy, when in fact the House has already approved
the Government’s budgetary policy. He argued that the amendment in effect
asks the House to decide the same question twice.

As his third objection, the Minister raised concerns that the changes to
the Standing Orders relating to concurrence in committee reports were not
designed “to allow ancillary issues to be voted on through amendments”.

In speaking to the matter, the hon. Opposition House Leader noted that
the amendment had been ruled admissible by the Deputy Speaker on April 22
and that the motion and the amendment had been debated for one hour and
19 minutes. The hon. Opposition House Leader rejected the notion that the
Finance Committee’s mandate had lapsed and claimed that the motion of
instruction was indeed admissible as it relates to the committee’s Order of
Reference.

The hon. House Leader for the Bloc Québécois supported the arguments
put by the hon. Opposition House Leader. He also asserted that this Report
was no different than any other committee report, contrary to what the hon.
Government House Leader had argued. He further reminded the House that,
notwithstanding the March 9 vote approving the budgetary policy of the
Government in general and given recent events, the budget appeared to be a
work in progress. He concluded that asking the Committee to reconsider the
Report was therefore admissible.

The Member for Calgary Southeast further elaborated on the procedures
for concurrence in committee reports.

As Members are well aware, the procedures surrounding motions to
concur in committee reports have generated a great deal of attention in these
past few weeks. I have considered carefully all the arguments presented and I
am now prepared to deal with the various points that were raised.

The hon. Government House Leader questioned whether the Standing
Committee on Finance’s Order of Reference pursuant to Standing Order 83.1
extended beyond the presentation of any report or reports concerning the
budgetary policy of the Government.

CHAPTER 2 ¢ THE HoUst AND ITs MEMBERS



SELECTED DECISIONS OF SPEAKER MILLIKEN
280

Standing Order 83.1 reads as follows:

Commencing on the first sitting day in September of each year, the
Standing Committee on Finance shall be authorized to consider and
make reports upon proposals regarding the budgetary policy of the
government. Any report or reports thereon may be made no later than
the tenth sitting day before the last normal sitting day in December, as
set forth in Standing Order 28(2).

While the Standing Order sets down the time frame for presenting a
report on the budgetary policy of the Government, it is silent as to whether or
when a motion to concur in such a report can be moved.

Standing Order 66(2) provides the mechanism for concurring in committee
reports. This Standing Order does not prohibit the moving of concurrence in
reports presented pursuant to Standing Order 83.1 nor does it stipulate a time
frame during which such concurrence can be moved.

While a review of our precedents reveals that our usual practice has been to
consider the content of pre-budget consultation results via take-note debates,
in 2001 the House did debate concurrence in such a report.

On November 1 and 7 of that year, the House debated the Government
motion “That this House take note of ongoing pre-budget consultations”.
On November 26, the Standing Committee on Finance presented its Tenth
Report (Pre-Budget Consultations). On December 10, the budget speech was
delivered; it was debated on December 11 and 12.

On December 13, concurrence was moved in the Tenth Report of the
Finance Committee and debated that day. Then, under our old procedure, the
motion was transferred to Government Orders. The budget was debated again
on January 28 and on January 29, 2002, when it was adopted.

This example differs from the current situation in that the motion was
debated before the budget was actually adopted. However, I cite the example
only to point out that, at the time, no objections were raised as to the
acceptability of moving a motion to concur in the Committee’s Report made
under Standing Order 83.1, as some are arguing in the current situation.
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As to the Minister’s concern that the Report could not be referred back
to the Finance Committee because its mandate specifically pursuant to
Standing Order 83.1 had expired, I would suggest that, unlike a special
committee, which would have to be reconstituted in order to reconsider its
final report, the Standing Committee on Finance continues in existence and
can receive an instruction from the House to reconsider any of its reports.
Therefore, I do not agree with the argument that the amendment had to
include the words “Notwithstanding Standing Order 83.1”.

The second issue that the hon. Government House Leader raised was the
matter of deciding a question twice. He was concerned that since the budgetary
policy had already been debated and adopted, there was no need to concurin a
committee report which essentially deals also with the budgetary policy.

The hon. House Leader for the Bloc Québécois has reminded the House
of recent developments which point to continuing discussion on the substance
of the budget. My own interpretation of the proceedings that have taken
place to date in this regard must remain purely procedural. Seen from that
perspective, it seems to me that the House has been asked to consider three
separate questions.

First, there was a take-note debate on January 31 and February 1 of this
year. The motion before the House at that time was, “That this House take note
of the Third Report of the Standing Committee on Finance”. As Members will
recall, no decision was taken on the motion.

Second, there was the budget debate, which occurred on February 24, and
March 7, 8 and 9. The motion before the House on those days was, “That this
House approve in general the budgetary policy of the Government”.

Third, debate on the motion, “That the Third Report of the Standing
Committee on Finance, presented on Monday, December 20, 2004, be
concurred in”, began on April 22.

As I see it, the House has been asked to take a decision on three different
questions: a motion to take note of a report; a motion to approve the budgetary
policy of the Government; and a motion to concur in a report. These are three
different motions with three different outcomes. Therefore, I cannot agree
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with the hon. Government House Leader that the House is deciding the same
question twice.

The final issue raised by the Minister has to do with the nature or intent
of the amendment. He argued that the provisional Standing Order relating to
concurrence in committee reports was not designed “to allow ancillary issues
to be voted on through amendments”.

Standing Order 66 merely provides a mechanism by which the House
can take a decision on motions to concur in committee reports and by
extension any amendment moved thereto. In his presentation, the Minister
acknowledged that an amendment to refer a report back to a committee with
an instruction is in order. The Chair can find no procedural grounds on which
the amendment can be found defective.

Indeed, in reviewing the precedent from June 22, 1926, which was
referred to by the Official Opposition House Leader and the hon. Member
for Glengarry-Prescott-Russell, and which can be found in the Journals at
pages 461 and 462 for 1926, an amendment containing assertions clearly
damaging to the Government of the day was successfully moved to a motion
for concurrence in the report of a special committee. I find this example to be
not markedly different from the one the House is faced with now.

It is not up to the Speaker to judge the substance of any motion; rather,
the Chair must determine whether our procedures have been respected in the
presentation of a motion to the House. If the Chair rules an amendment to
be in order, then the fate of the amendment and the motion to concur in the
report is in the hands of the House.

After considering the arguments presented in this case, I must agree with
the Deputy Speaker and rule that the amendment is in order.

Again, I wish to thank the hon. Government House Leader for bringing
this matter to the attention of the House.
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Postscript: On May 16, 2005, the House adopted a Special Order deeming the
debate on the motion to concur in the Third Report of the Standing Committee
on Finance to have taken place and a recorded division demanded and deferred
until May 18, 2005.2 The next day, the deferred division was further deferred
until May 31, 2005.* On May 30, 2005, the House ordered that the amendment of
Mr. Harper to the motion to concur in the Report be deemed negatived on division
and that the motion to concur in the Report be deemed carried on division.?

Debates, April 22, 2005, p. 5461.
Debates, May 2, 2005, pp. 5512-7.
Journals, May 16, 2005, p. 758.
Journals, May 17, 2005, pp. 764-5.
Journals, May 30, 2005, pp. 803-4.

vk
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THE HOUSE AND ITS MEMBERS

Business of the House: notice requirement for Government motion during late
night sittings

June 21, 2005 Debates, p. 7582

Context: On June 21, 2005, Jay Hill (Prince George—Peace River) rose on a point
of order contending that Government Business No. 17, submitted for notice on
June 20, 2005, should not be allowed to be called for debate until June 23, 2005. On
June 20, the House had sat until after midnight, adjourning at 12:12 a.m. The Member
pointed out that since the deadline for giving notice had been 6:00 p.m., he should
have been able to access the text of Government Business No. 17 at 6:00 p.m. on
June 20 rather than at 12:25 a.m. on June 21, the time at which the embargoed
items placed on notice became public with the publication of the Notice Paper. He
reasoned that consideration of the motion should accordingly be delayed by one
day. Toni Valeri (Leader of the Government in the House of Commons) noted that
the Government had met the notice requirement and that the item was on the
Order Paper. The Speaker, pointing out that it had been some time since the House
had had to deal with late night sittings at the end of June, indicated that he would
return to the House on the matter that afternoon.’

Resolution: On June 21, 2005, the Speaker delivered his ruling. He found that notice
had indeed been given prior to 6:00 p.m. on June 20, that the motion had been
placed on the Notice Paper on June 21, pursuant to Standing Order 54, and that it
therefore would properly be transferred to the Order Paper on June 22 following the
required 48 hours’ notice. He concluded that there had been no breach of the rules
or practices of the House and that the Government House Leader could proceed to
move Government Business No. 17 the following day if he chose to do so.

DECISION OF THE CHAIR
The Speaker: I am now prepared to rule on the point of order raised
earlier today by the hon. Opposition House Leader concerning the

notice period for Government Business No. 17. I would like to thank
the hon. Opposition House Leader for raising this matter.
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The hon. Opposition House Leader argued that Government Business
No. 17 could not be taken up until, at the earliest, 12:25 a.m. on Thursday,
June 23, because the text of the notice had been embargoed until the Notice
Paper became available at 12:25 a.m. this morning, June 21. Only then, he
maintained, would the 48 hours’ notice required by Standing Order 54 have
been met.

However, as Marleau and Montpetit states at page 470:

In practice, the 48 hours’ notice requirement is not exactly
48 consecutive hours, but refers instead to the publication of the notice
once in the Notice Paper and its transfer the next day to the Order Paper.

This practice has been confirmed by a ruling by Speaker Lamoureux on
October 6, 1970, which can be found on page 1417 of the Journals.

Ashon. Members are aware, Standing Order 54 states that 48 hours’ notice
shall be given for any substantive motion, and on Mondays, notices must be
laid on the Table or filed with the Clerk before 6 p.m. for inclusion on the next
day’s Notice Paper. This is to provide Members and the House with some prior
warning, so that they are not called upon to consider a matter unexpectedly.

The time-honoured practice followed by staff in the Journals Branch in
respect of embargoed items placed on notice is that those items are made
available upon publication of the Notice Paper, invariably after the House
adjourns.

In recent times this has meant that items are available a relatively
short time after the adjournment hour, often less than an hour after the
adjournment. I should point out that in the days before technology allowed
electronic publishing, it was not uncommon for interested parties to have to
wait until the next morning to read the text of items placed on notice on any
given evening.

This practice has served the interests of all parties in the House fairly. In
other words, each party has benefited from it at one time or another.
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That being said, very often Members furnish copies of the items they
are placing on notice to other Members as a matter of courtesy, and that is
certainly a practice to be encouraged.

With regard to Government Business No. 17, notice was given prior to
6 p.m. yesterday and the motion was placed on today’s Notice Paper, pursuant
to Standing Order 54. It will be transferred to the appropriate section in
tomorrow’s Order Paper, thus fulfilling the notice requirement according to
our practice.

The Chairhasconcluded thatnobreach oftherulesor practices of this House
has occurred. Accordingly, it will be open to the Government House Leader to
move Government Business No. 17 at the appropriate time tomorrow if he
so chooses.

Postscript: On June 22, 2005, Mr. Valeri moved Government Business No. 17. It was
debated that day, and debated and adopted the following day.?

1. Debates, June 21, 2005, pp. 7543-4.
2. Journals, June 22, 2005, pp. 960-1; June 23, 2005, pp. 978-80.
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THE HOUSE AND ITS MEMBERS
Business of Supply: formula for determining allotted days
September 26, 2005 Debates, p. 8015

Context: Under the provisions of the Standing Order 81(10), if, for any reason, the
number of sitting days in any supply period is fewer than the number prescribed
under the parliamentary calendar, the number of allotted days in that period is
reduced in proportion to the number of sitting days the House stands adjourned.
Likewise, should the House sit more than the prescribed number of sitting days,
the total number of allotted days will be increased by one day for every five
additional days the House sits. June 23, 2005, was the last sitting day in the supply
period ending June 23 and the last sitting day prior to the summer adjournment.
Pursuant to the Standing Orders, the House was scheduled to meet again on
September 19, 2005. However, on June 23, the House adopted a motion adjourning
it to June 27 and providing that “at any time on or after June 27, 2005, a Minister of
the Crown may propose, without notice, a motion that, upon adjournment on the
day on which the said motion is proposed, the House shall stand adjourned to a
specified date not more than 95 days later; the said motion immediately shall be
deemed to have been adopted.” Under the terms of this Order the House sat on
June 27 and 28, thus adding two additional sitting days to the supply period ending
December 10, 2005. At the end of the sitting on June 28, 2005, Toni Valeri (Leader of
the Government in the House of Commons) moved the adjournment of the House
until Monday, September 26, 2005, five sitting days later than prescribed under the
parliamentary calendar. Pursuant to the Order made on June 23, the motion was
deemed adopted.?

On September 26, 2005, the Speaker made a statement with regard to the allotted
days for the supply period ending December 10, 2005. He noted that, the House had
sat two additional days, but had resumed sitting five days later than usual. Thus, in
total, there had been a net reduction of three sitting days over the entire supply
period. He added that upon applying the formula contained in Standing Order
81(10)(b), it had become clear that a reduction of three sitting days was insufficient to
cause a reduction in the number of supply days. Accordingly, the Speaker informed
the House that a total of seven days would be allotted for the supply period ending
December 10, 2005.
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STATEMENT OF THE CHAIR

The Speaker: As hon. Members know, the Standing Orders set out the number
of supply days in each supply period. The Standing Orders also set out for the
Speaker a formula for calculating the addition of supply days when the House
sits on days it is not scheduled to sit and another formula for subtracting supply
days when the House does not sit on days when it is scheduled to.

We find ourselves in the unusual situation where both formulae could be
applied.

Since the end of the last supply period, that is June 23, the House has sat
two additional days, namely June 27 and 28.

Similarly, the House, in resuming its sittings today, did so five sitting days
later than usual.

The Chair has decided to view this as a net reduction of three sitting days
for this supply period. According to the formula contained in paragraph (b) of
Standing Order 81(10), a reduction of three sitting days is insufficient to cause
a reduction in the number of supply days.

Accordingly it is my duty to inform the House that pursuant to Standing
Order 81(10) a total of seven days will be allotted for the supply period ending
December 10, 2005.

1. Journals, June 23, 2005, pp. 976, 978-80.
2. Journals, June 28, 2005, p. 1010.
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THE HOUSE AND ITS MEMBERS
Notice of motion: motion not included in the Projected Order of Business
March 12,2008 Debates, pp. 4056-7

Context: On March 12, 2008, Libby Davies (Vancouver East) rose on a point of
order with respect to the supply day motion to be debated that day. Ms. Davies
argued that as the Official Opposition had failed to indicate to the Speaker which
motion they intended to move in time for the publication of the Projected Order
of Business for that day, the motion should be ruled out of order. Other Members
made interventions.'

Resolution: The Speaker ruled immediately. He pointed out that there were
30 opposition motions already on the Order Paper, all of them eligible for debate
having been on notice for more than 48 hours as required. He ruled that just as
the Government is allowed to decide the order of business that the House can
consider during Government Orders, an opposition party may likewise do so on
its allotted days.

DECISION OF THE CHAIR

The Speaker: The Chair is prepared to rule on the point of order raised by the
hon. Member for Vancouver East.

I point out that contrary to past practice, and I have been here a number of
years and remember when there were never any opposition motions sitting on
the Order Paper, we now have 30 opposition motions sitting on the Order Paper,
all of which have been placed on notice with more than 48 hours notice and
are therefore eligible to be called for debate on days that have been awarded to
that party based on the division of opposition days.

These opposition days are assigned to the different parties of the House
following meetings between the House Leaders and the Whips. It is not the
Speaker who decides all this.

The other important thing about this is that the Government can choose
the topic for debate at any time.
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I point out that page 406 of Marleau and Montpetit says:

The business that the House is to consider during Government
Orders is determined solely by the government. On occasions when the
Opposition has protested a change in the projected order of business
for a specific sitting day, the Chair has reminded Members of the
government’s prerogative.

In other words, if the Government decided that tomorrow instead of Bill X
it decided to call Bill Y, it could announce it at 10 o’clock tomorrow morning,
in effect with no notice, and proceed with Bill Y instead of Bill X, as long as
Bill Y is on the Order Paper and 48 hours notice of its introduction has been
given and it is before the House.

We have in this case, in my view, a similar situation in respect of the
opposition. The opposition has placed notices of motions for supply days on
the Order Paper, as I have indicated. Apparently the choice was not made until
earlier this afternoon. I just became aware of it once the point of order was
raised. However, whichever one it is, notice has been given, so technically the
Members are aware that the subject is one that could be called for debate at a
certain time on a certain opposition day, and that is what has happened today.

Accordingly, in my view, the motion that we are about to debate, whenever
we complete Routine Proceedings, assuming we get through them before
5:30 p.m., will be the one that is the subject for debate today, and I so rule.

I will not speculate on whether a motion that had not been placed on
notice would be eligible. I will [leave] that for another argument for another
day, and possibly for one of my fellow Chair Occupants.

1. Debates, March 12, 2008, pp. 4055-6.
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THE HOUSE AND ITS MEMBERS
Parliamentary Publications: correction of the Debates
October 29, 2009 Debates, pp. 6356-7

Context: On October 28, 2009, Irwin Cotler (Mount Royal) rose on a point of order
to report that the word “finally” had been edited out of the text in the published
Debates of the reply by Lawrence Cannon (Minister of Foreign Affairs) to a question
Mr. Cotler had posed during Oral Questions on Tuesday, October 27, 2009." He asked
that the Chair ensure that the text faithfully reflected what the Minister had actually
said. The Speaker stated that he would look at both the tape of the proceedings
and at Hansard to determine whether a correction was necessary.?

Resolution: On October 29, 2009, the Speaker delivered his ruling. He explained
that the Debates are not a literal transcription of what is said in the House and that
they are routinely edited. In the case in question, all editorial changes were initiated
solely by the editors. The Speaker agreed with Mr. Cotler that the omission of the
word “finally” from the edited version of the Minister’s answer was significant, and
confirmed that he had instructed the editorial staff to restore that word to the final
transcript.

DECISION OF THE CHAIR

The Speaker: Yesterday, the hon. Member for Mount Royal called the
attention of the House to what he considered to be inaccuracies in the Debates
of Tuesday, October 27.

As all Members know, the Debates are not a verbatim ad literatum
transcription of what is said in this House. When producing the Debates,
House of Commons editors routinely edit interventions for clarity and clean
up our grammatical and syntactical lapses. They also of course consider
corrections and minor alterations to the blues submitted by the Member to
which words are attributed.

Upon verification, I want to first indicate to the House that in the situation
before me all editorial changes were initiated solely by the editors. I should add
that both the question of the Member for Mount Royal and the answer of the
Minister of Foreign Affairs were edited in this case.
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For greater certainty, I have also reviewed the audio of the proceedings
in question and I agree with the Member for Mount Royal that the omission
of the word “finally” from the edited version of the answer of the Minister of
Foreign Affairs is significant. Accordingly, I have instructed our editorial staff
to restore that word to the final transcript so that it may be a more faithful
rendering of what was said last Tuesday.

I thank the hon. Member for Mount Royal for bringing this matter to the
attention of the House.

1. Debates, October 27, 2009, p. 6239.
2. Debates, October 28, 2009, p. 6283.
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THE HOUSE AND ITS MEMBERS
Use of a social networking site to reference presence or absence of Members

April 1, 2010 Debates, pp. 1284-5

Context: On March 24, 2010, Pierre Paquette (Joliette) rose on a point of order with
respect to the use on several occasions by Royal Galipeau (Ottawa—-Orléans) of the
social networking site “Twitter” to report the exact number of Members of each
party present in the House, even mentioning the names of some Members who
were present or absent. Mr. Paquette made reference to alongstanding practice that
Members cannot do indirectly what they are not allowed to do directly and argued
that if a Member is not allowed to make comments on the presence or absence of
Members in the House, this should also apply when using new technology. The
Speaker took the matter under advisement.! On March 29, 2010, Mr. Galipeau rose
in response to the point of order. He cited House of Commons Procedure and Practice,
2009, to the effect that the Speaker has no authority to rule on statements made
outside the House and maintained that the site “Twitter” was outside the House.
Remarking that the presence or absence of Members was public, not privileged
information, he asked the Speaker to reject the point of order.?

Resolution: On April 1, 2010, the Speaker delivered his ruling. He indicated that,
while he appreciated Mr. Paquette’s concerns, it was impossible for the Chair
to monitor Members’ use of personal digital devices, for example by trying to
determine whether or not texting originated in the Chamber. He added that
the Chair would not want to change its longstanding practice of refraining from
comment on statements made outside the House. However, he asked that Members
avoid making statements of the kind complained of because of the possible
repercussions for colleagues and for the reputation of the House. Finally, noting
the increasing frequency of incidents involving social networking technologies,
the Speaker suggested that the Standing Committee on Procedure and House
Affairs consider issues related to these technologies and their impact on House and
committee proceedings.
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DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the point of order raised on
March 24, 2010, by the hon. Member for Joliette, concerning comments made
on the social networking site Twitter by the hon. Member for Ottawa-Orléans
regarding the presence or absence of Members in the House.

I would like to thank the Member for Joliette for having raised this matter
and the Member for Ottawa—Orléans for his comments on March 29, 2010.

In raising his point of order the Member for Joliette informed the House
that the Member for Ottawa-Orléans on March 11, 12, 18 and 19, 2010, using
the Twitter site, posted the exact number of Members of each party present in
the House, as well as the names of some Members who were absent or present.

Noting the longstanding practices that a Member is not allowed to make
comments on the presence or absence of Members in the House and that
Members cannot do indirectly what cannot be done directly, he contended
that these rules should also apply to Members using new technologies.

Intervening on March 29, 2010, the hon. Member for Ottawa-Orléans
asserted that the Speaker has no authority to rule on statements made outside
the House, citing House of Commons Procedure and Practice, Second Edition,
at page 614. He stated that not only is the social networking site Twitter outside
the House, but that the House Leader for the Bloc Québécois had presented no
evidence that the public information shared via Twitter was initiated from the
floor of the House or from the galleries.

Furthermore, he noted that, contrary to the claim of the Member for
Joliette, the information posted was not privileged but, in fact, very public.
He concluded by reiterating that Members have an obligation to respect
privileged information, but should not have fewer rights than any other citizen
in disseminating public information.

House of Commons Procedure and Practice, Second Edition, contains
a number of references to the prohibition against reflecting on the presence
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or absence of Members in the House, including the one referred to by both
Members at page 614, and others at pages 126, 127 and 213.

In particular, I would like to draw to the attention of Members the passage
on page 213 which states:

One of the Member’s primary duties is to attend the sittings of the
House when it is in session, unless the Member has other parliamentary
or official commitments, such as committee meetings, constituency
work or parliamentary exchanges. This obligation is enshrined in
Standing Order 15: “Every Member, being cognizant of the provisions
of the Parliament of Canada Act, is bound to attend the sittings of the
House, unless otherwise occupied with parliamentary activities and
functions or on public or official business”. The Speaker has traditionally
discouraged Members from signalling the absence of another Member
from the House because “there are many places that Members have to
be in order to carry out all of the obligations that go with their office”.

As Members are repeatedly cautioned, it is clearly unparliamentary
to make reference in debate to the presence or absence of other Members.
The case before us is somewhat novel and, while I accept the viewpoint of
the hon. Member for Joliette, I also appreciate the argument made by the
hon. Member for Ottawa-Orléans. It is clearly impossible for the Chair to
police the use of personal digital devices by Members, for example, by trying to
distinguish whether certain texting has originated from the Chamber or not.
Nor would the Chair want to change its longstanding practice of refraining
from comment on statements made outside the House. That said, however,
it seems to me that statements like the ones complained of are—at the very
least—unfortunate and I would strongly advise all Members to refrain from
such behaviour in the future as you undoubtedly understand the possible
repercussions on colleagues and on the reputation of the House itself.

All the same, I want to take this opportunity to address the broader issue
of the ways in which these new technologies and tools challenge our historic
practices and procedures. While they are extremely useful in reaching out to
colleagues, constituents and the public, these technologies need to be used
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judiciously, not least because of the speed with which messages and images
can be distributed once they are on the Internet.

On various occasions over the past months, Members have raised concerns
over their use in conjunction with House and committee proceedings. In
fact, the very use of the social networking site Twitter has been raised as an
issue in this House several times, including the case before us. For example,
on October 20 and 27, and again on November 17, 2009, postings on Twitter
resulted in Members apologizing to this House.

More recently, a posting on Facebook gave rise to concern for the Member
for Saskatoon-Humboldt when a photograph of the Member, and a statement
related thereto, were posted on the popular networking site.

The House and the Standing Committee on Procedure and House Affairs
have already dealt with some of the issues related to new technologies. For
example, in response to concerns about the re-use of parliamentary webcasts
on March 5, 2009, the House concurred in the Eighth Report of the Standing
Committee on Procedure and House Affairs. This allowed us to strengthen and
broaden the Speaker’s permission that appears on the back page of Debates,
concerning the reproduction and use of webcasts of House and committee
proceedings.

Given the increasing frequency of incidents involving social networking
technologies, I believe it would be helpful if the Standing Committee on
Procedure and House Affairs would consider the issues related to these
technologies and their impact on House and committee proceedings.

I thank hon. Members for their attention.

Postscript: On June 16, 2010, the Standing Committee on Procedure and House
Affairs presented its Twelfth Report to the House regarding new technologies
and their impact on the House and committee proceedings.> The Committee
called upon the House to affirm the longstanding practice that a Member cannot
do indirectly what cannot be done directly, including instances in which this is
accomplished by the use of technological devices by Members while in the Chamber
of the House of Commons and in its committees. The Committee also endorsed
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the Standing Orders and accepted procedures and practices for the use of current
technological devices, and recommended that the Speaker be guided by his own
discretion in enforcing them. Finally, it recommended that he circulate a written
reminder of the House's Standing Orders, procedures and practices with respect to
the use of technological devices in the Chamber of the House of Commons and in
its committees to all Members. The Report was not concurred in.

Debates, March 24, 2010, pp. 879-80.

Debates, March 29, 2010, pp. 1061-3.

Twelfth Report of the Standing Committee on Procedure and House Affairs, presented to
the House on June 16, 2010 (Journals, p. 538).
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THE HOUSE AND ITS MEMBERS
Similar Items on the Order Paper: rule of anticipation

October 5, 2010 Debates, p. 4780

Context: On September 30, 2010, Tom Lukiwski (Parliamentary Secretary to the
Leader of the Government in the House of Commons) rose on a point of order
with respect to a motion on the Order Paper to concur in the Seventh Report of the
Standing Committee on Industry, Science and Technology, which, he argued, was
essentially the same as a supply motion adopted the previous day.' Citing House
of Commons Procedure and Practice, 2009, Mr. Lukiwski pointed out that the rule of
anticipation forbade the same question from being decided twice within the same
session, and that the rule was operative only when one of two similar motions on the
Order Paper was actually proceeded with, as had happened with the supply motion.
He contended that the continuation of the debate on the concurrence motion at
a later date (as required by Standing Order 66(2)) and any subsequent vote would
be redundant. For this reason, he asked the Speaker to strike the motion from the
Order Paper. After hearing from another Member, the Speaker reserved his decision.?

Resolution: On October 5, 2010, the Speaker delivered his ruling. Agreeing with
Mr. Lukiwski that the motions were substantially the same, he indicated that it
would be a violation of the principle behind the rule of anticipation to allow the
proceedings on the concurrence motion to continue. Accordingly, he directed
the Clerk to remove from the Order Paper the Order for resuming consideration
of the motion to concur in the Seventh Report.

DECISION OF THE CHAIR

The Speaker: I am now prepared to rule on the point of order raised on
September 30, 2010, by the Parliamentary Secretary to the Government
House Leader concerning the disposition of the Order for resuming debate
on the motion to concur in the Seventh Report of the Standing Committee on
Industry, Science and Technology.

I would like to thank the Parliamentary Secretary for bringing the matter

to the attention of the House and the Member for Windsor-Tecumseh for his
contribution to the discussion.
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The Parliamentary Secretary, in raising this matter, pointed out that
the motion to concur in the Seventh Report is essentially the same as the
supply motion moved by the hon. Member for Westmount-Ville-Marie on
September 28, 2010 and adopted by the House on September 29, 2010.

Quoting House of Commons Procedure and Practice, Second Edition, at
page 560 on the rule of anticipation, the Parliamentary Secretary argued that
to allow the debate to resume on the concurrence motion would violate the
principle which forbids the same question from being decided twice within
the same session.

Noting that it would be redundant to resume the debate on the concurrence
motion at a later date, as required by Standing Order 66(2), he requested that
the Chair strike the motion to concur from the Order Paper to prevent an
unnecessary debate and vote.

The Chair has examined the motions in question and agrees with the
Parliamentary Secretary to the Leader of the Government in the House
of Commons that they are substantially the same. In his arguments, the
hon. Member for Windsor-Tecumseh pointed out that, in his view, this does
not mean that the rule of anticipation would necessarily apply and outlined
reasons for why he believes that in this case it does not.

I listened to the intervention of the hon. Member for Windsor-Tecumseh
with great interest. As he noted, the debate on the motion for concurrence
in the Committee Report had already begun when the opposition motion
was moved.

In deciding that the opposition motion could proceed, the Chair was
guided by the long-standing approach of my predecessors who, as described
on page 560 of O’Brien-Bosc, have consistently

“... ruled that the opposition prerogative in the use of an allotted day is

very broad and ought to be interfered with only on the clearest and most
certain of procedural grounds”.
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AsTIseeit, at this stage, the Chair is now left to decide how best to proceed
so as to respect the principle behind the rule of anticipation which forbids the
same question from being decided twice within the same session.

In the present circumstances the House has actually adopted one of the
two motions, namely the supply motion of the Official Opposition. As such, to
allow the proceedings on the concurrence motion to continue would violate
the fundamental principle by which we are guided. The Chair cannot overlook
the critical importance of unwritten practices and conventions in the conduct
of business in this Chamber.

Accordingly, I have directed the Clerk to remove the Order for resuming
consideration of the motion to concur in the Seventh Report from the

Order Paper.

I thank hon. Members for their attention.

1. Seventh Report of the Standing Committee on Industry, Science and Technology, presented
to the House on September 29, 2010 (Journals, pp. 707-9).
2. Debates, September 30, 2010, p. 4584.
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CHAPTER 3 — THE DAILY PROGRAM

Introduction

@" HE CONDUCT OF PARLIAMENTARY BUSINESS during a sitting of the
House follows a pattern prescribed by the Standing Orders. All items
that can be called for debate on that day are listed on the Order Paper, the official
agenda of the House. The daily activities of the House are generally grouped
into five categories: Daily Proceedings; Routine Proceedings; Government
Orders; Private Members’ Business; and Adjournment Proceedings. The
decisions in this chapter relate to two of these categories: Daily Proceedings
and Routine Proceedings.

The House commences its proceedings each sitting day with a prayer,
which on Wednesdays is followed by the singing of the national anthem. The
prayer is one of three events in the Daily Proceedings, the other two being
Statements by Members and Oral Questions. The timing of these varies
with the day of the week. The time devoted to Statements by Members is
limited to 15 minutes and provides an opportunity for Members who are not
Ministers to speak for up to one minute on subjects of international, national,
provincial or local interest. Speakers are guided in this regard by guidelines
dating to the origin of Statements by Members in 1983 and supplemented by
other restrictions added over the years. A number of Mr. Speaker Milliken’s
decisions pertained to personal attacks during Statements by Members, which
he urged Members to avoid because those being targeted had no opportunity
to respond. In another decision arising from a Member’s singing a statement,
the Speaker asked Members to confine themselves to the spoken word.

Each sitting day, a 45-minute question period (Oral Questions) follows
Statements by Members. Broadly speaking, questions may relate to any
matter falling within the jurisdiction of the federal Government. The Speaker
ensures that the rules of order and procedure are followed. During his
tenure, Mr. Speaker Milliken had to rule on a number of occasions on the
admissibility of oral questions. He declared some inadmissible because they
did not relate to the Government’s administrative responsibilities. In addition,
he confirmed that rarely asked questions to Chairs of committees may bear on
the agenda, schedule and proceedings of a committee, but not on its work. He
emphasized that it was not up to the Speaker to pass judgment on the content
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and relevance of answers given, unless they contained unparliamentary
language. The Speaker also noted that there was no restriction on who could
answer questions about committees. Other decisions in this chapter relate to
the tabling of documents and to the maintenance of order during Question
Period.

During Routine Proceedings, Members may bring a variety of matters
to the attention of the House, generally without debate. Separate rubrics
are called by the Speaker each day and considered in succession: Tabling
of Documents; Introduction of Government Bills; Statements by Ministers;
Presenting Reports from Interparliamentary Delegations; Presenting Reports
from Committees; Introduction of Private Members™ Bills; First Reading
of Senate Public Bills; Motions; Presenting Petitions; and Questions on the
Order Paper. The time of Routine Proceedings varies according to Daily
Order of Business and the duration varies according to the number of items
considered. Mr. Speaker Milliken’s decisions relate to three of these rubrics:
Tabling of Documents; Motions; and Questions on the Order Paper.

Any report or paper that deals with a matter within the administrative
competence of the Government or documents that must be tabled pursuant
to a statute are usually tabled during Routine Proceedings under the “Tabling
of Documents” rubric. However, the practices for tabling documents allow a
Minister to do so at any time during a sitting, without the unanimous consent
of the House. One decision in this chapter relates to a document tabled by
a Minister.

The kinds of motions permissible under “Motions” consist primarily of
motions for concurrence in committee reports and motions of instruction.
When the Speaker calls “Motions” during Routine Proceedings, any Member
or Minister may rise and move a debatable motion if it has been placed on the
Notice Paper 48 hours in advance. The motions considered under this heading
may also be moved without notice by unanimous consent and adopted
without debate. Standing Order 56.1 allows that if, at any time during a sitting,
unanimous consent is denied for the presentation of a routine motion for which
written notice had not been given, a Minister may request under the heading
“Motions” during Routine Proceedings that the Speaker put the motion
forthwith, without debate or amendment. Mr. Speaker Milliken delivered
a number of rulings on motions moved pursuant to Standing Order 56.1

CHAPTER 3 ¢ THE DarLy PROGRAM



SELECTED DECISIONS OF SPEAKER MILLIKEN
307

because Members charged that it was being used for purposes that were never
intended. In his rulings, Mr. Speaker Milliken emphasized that it should apply
only to routine motions. He warned Members against the tendency to misuse
the Standing Order and declared that it could not be used to circumvent the
decision-making process of the House. On other occasions, the Speaker ruled
on points of order regarding motions for concurrence in committee reports.

A Member wishing to submit a written question must give 48 hours’ notice
beforeitis placed onthe Order Paper. Any Member may have a maximum of four
such questions on the Order Paper at any time. Written questions are intended
to elicit information relating to public affairs for which a Minister’s department
is responsible. When the Speaker calls “Questions on the Order Paper” during
Routine Proceedings, a Minister, or more usually the Parliamentary Secretary
to the Government House Leader, rises to announce which questions the
Government intends to answer that day. It is at this time that Members raise
any concerns they have about their questions and request information about
the status of the reply. Some of Mr. Speaker Milliken’s decisions in this chapter
relate to the procedural admissibility of written questions, specifically with
regard to their length and content or to the amount of information required
to answer them. During his tenure, Mr. Speaker Milliken also ruled on a new
procedure introduced in 2001, in which the matter of the Government’s failure
to respond to a question within the prescribed period is referred automatically
to the appropriate standing committee.
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THE DAILY PROGRAM
Daily Proceedings
Statements by Members: singing

October 3, 2005 Debates, p. 8331

Context: On October 3, 2005, Brian Pallister (Portage-Lisgar), recognized to make
a statement pursuant to Standing Order 31, began his statement by singing. The
Speaker interrupted him and invited him to limit his intervention to the spoken
word." Later during the sitting, the Speaker made a statement regarding the incident
and urged all Members to refrain from singing during Statements by Members. He
added that, while the reciting of poetry had become acceptable over time, singing
had not.

STATEMENT OF THE CHAIR

The Speaker: During Standing Order 31 statements the hon. Member for
Portage-Lisgar chose to begin his statement melodically. While I am sure all
hon. Members appreciated his voice and obvious talent in this regard, I would
point out that under Standing Order 31 it is stated:

A Member may be recognized, under the provisions of Standing
Order 30(5), to make a statement for not more than one minute. The
Speaker may order a Member to resume his or her seat if, in the opinion
of the Speaker, improper use is made of this Standing Order.

I would also point out that on page 365 of Marleau and Montpetit it states:

The Speaker retains discretion over the acceptability of each statement
and has the authority to order a Member to resume his or her seat if
improper use is being made of this Standing Order.

I do not claim to have a precedent where Members broke into song in
the midst of their presentation under Standing Order 31 but in this case I felt
that perhaps singing was unnecessary. I would urge hon. Members to restrain
themselves in singing during Standing Order 31 statements and perhaps do

CHAPTER 3 ¢ THE DarLy PROGRAM



SELECTED DECISIONS OF SPEAKER MILLIKEN
309

that on the national anthem day on Wednesday, and use the usual verbal
things, the spoken word.

I note that we often get poems during Standing Order 31 statements
made by Members who clearly have poetic talents. We will leave the matter of
poetry, which seems to have been acceptable over a period of time, but singing
perhaps is rising to new heights that we need not ascend. I would invite the
hon. Member for Portage-Lisgar to stick with the spoken word.

Mr. Brian Pallister (Portage-Lisgar, CPC): Mr. Speaker, I must say that I
totally accept your ruling, although in this dour and dismal place I think it
would be a true sad thing for us not to have the presence of music on a regular
basis. In fact, it might increase the degree of affinity among the Members of
this House and the joy that we should experience in representing the people of
Canada if we sang more and yelled less.

The Speaker: I do not disagree with the hon. Member’s suggestion. Perhaps
he could go to the Procedure and House Affairs Committee and make a
presentation and perhaps arrange a singsong in the Committee meeting, which
the Chairman I am sure would find in order given his affinity for excellent
singing.

1. Debates, October 3, 2005, p. 8322.
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THE DAILY PROGRAM
Daily Proceedings
Statements by Members: personal attacks

April 29,2009 Debates, p. 2871

Context: On April 29, 2009, the Speaker interrupted a statement being made by
John Duncan (Vancouver Island North) during Statements by Members judging
that it constituted a personal attack against Dennis Bevington (Western Arctic) and
John Rafferty (Thunder Bay-Rainy River)." Later in the sitting, Mr. Duncan rose on
a point of order arguing that he had been making statements of fact rather than
personal attacks.?

Resolution: The Speaker delivered his ruling immediately. He stated that, while
attacks on the position of a political party are in order, attacks on individual
Members are not as there is no opportunity for reply. He referred to his ruling of
March 12, 2009, and noted that statements made pursuant to Standing Order 31
are not intended as debate.

DECISION OF THE CHAIR

The Speaker: The issue with the statement by the hon. Member for Vancouver
Island North was he dealt with specific Members in the House in his statement.
In my view, the earlier statements he referred to, there were some quotations
from Members, but that is it. Then the attacks appeared to go against an entire
party for being inconsistent, or whatever other words Members may have
used. I did not memorize them all and I would not.

There is a difference between an attack on a party’s position or a party’s
apparent decision from an attack on an individual Member. That is what
happened in the course of the hon. Member’s statement. He went after
two Members for their vote on a particular item and the statements those
individuals had made. In my view it constituted an attack.

There was one very similar one earlier in the week, quoting, I believe,
the same hon. Members. I did not get up at that time, but I did speak to the
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hon. Member who made the statement and indicated my displeasure and
unwillingness to countenance this again. The Member received a warning
from me. It was not done in public; it was done in private.

In this case, being the second time this week I have heard the same
statement, or a very similar statement, I moved to end it.

In the circumstances, I would urge hon. Members to look at what they
are going to say. Attacks on party positions are entirely permitted. I have not
ruled those out of order. I have simply said that attacks on individual Members
are out of order because, as the hon. Member for Vancouver East said in her
statement, there is no opportunity for a general reply. We have lots of those
during Question Period, but there are opportunities for supplementary
questions or responses to questions during that period.

Standing Order 31’s are not intended as debate. They are statements by
Members. I quoted that in my original ruling on this subject and indicated
very clearly that they should not be used for attacks on individual Members. It
was the individual part of it that I objected to in the hon. Member’s statement
and it was on this basis that I interrupted him. I am sure he will take it to heart
in future.

1. Debates, April 29, 2009, p. 2857.
2. Debates, April 29, 2009, pp. 2870-1.
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THE DAILY PROGRAM
Daily Proceedings
Statements by Members: personal attacks

December 14, 2010 Debates, pp. 7251-2

Context: On November 30, 2010, Derek Lee (Scarborough-Rouge River) rose on a
point of order with respect to a statement made by Phil McColeman (Brant) during
Statements by Members earlier that day.! Mr. Lee claimed that Mr. McColeman had
delivered a “negative attack” on Mark Holland (Ajax—Pickering) in connection with
his absence from a committee meeting. He called on Mr. McColeman to withdraw
his negative comments. After hearing from another Member, the Speaker took the
matter under advisement.?

Resolution: On December 14, 2010, the Speaker delivered his ruling. He affirmed
that the statement in question had related directly to committee proceedings and,
asstatedinaruling on June 14,2010, it was incumbent upon committees themselves
to deal with issues arising from their proceedings. With regard to the content of
the statement itself, he cited House of Commons Procedure and Practice, 2009, with
regard to the prohibition on offensive, provocative or threatening language, as well
as a past ruling in which he had cautioned Members against abuse of their freedom
of speech. He emphasized that personal attacks in Statements by Members
are of concern in that the Members targeted are left without an opportunity
to respond to the accusations made. For all these reasons, he ruled that the
statement by Mr. McColeman constituted a personal attack and an inappropriate
use of a statement made pursuant to Standing Order 31. He therefore called upon
Mr. McColeman to withdraw his comments.

DECISION OF THE CHAIR
The Speaker: I am now prepared to rule on the point of order raised on
November 30, 2010 by the Member for Scarborough-Rouge River concerning

a statement pursuant to Standing Order 31 made by the Member for Brant
with regard to the Member for Ajax-Pickering.
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I would like to thank the hon. Member for Scarborough-Rouge River
for bringing this matter to the attention of the House, as well as the hon.
Parliamentary Secretary to the Government House Leader for his intervention.

The Member for Scarborough-Rouge River claimed that the Member for
Brant had delivered what could only be regarded as a “negative attack” on the
Member for Ajax-Pickering, and argued that it was in disregard of previous
rulings and the rules of the House.

In reviewing this matter it was immediately apparent to the Chair that
the statement complained of related directly to committee proceedings. In a
very similar case in which the conduct of a Member in committee was called
into question, I reminded the House in a ruling on June 14, 2010 that it is
incumbent upon committees themselves to deal with issues that arise from
their proceedings.

With regard to the content of the statement itself, I would like to draw
the attention of the House to page 618 of House of Commons Procedure and
Practice, Second Edition, where we are clearly reminded that:

The proceedings of the House are based on a long-standing tradition
of respect for the integrity of all Members. Thus, the use of offensive,
provocative or threatening language in the House is strictly forbidden.
Personal attacks, insults and obscenities are not in order.

House of Commons Procedure and Practice, Second Edition, at page 614,
goes even further in stating that:

Remarks directed specifically at another Member which question that
Member’s integrity, honesty or character are not in order. A Member will
be requested to withdraw offensive remarks, allegations, or accusations
of impropriety directed towards another Member.
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This is why in my ruling from June 14, 2010, at page 3779 of the Debates,
I stressed that:

When speaking in the House, Members must remain ever cognizant
of these fundamental rules. They exist to safeguard the reputation and
dignity not only of the House itself but also that of all its Members.

Furthermore, on page 3778, I noted, as have other Speakers:

... that the privilege of freedom of speech that Members enjoy confers
responsibilities on those who are protected by it, and Members must use
great care in exercising their right to speak freely in the House.

At that time I also expressed the Chair’s concern with the “continuing and
unsettling trend toward using Members’ statements as a vehicle to criticize
other Members”.

As the Chair has indicated in the past, personal attacks in Statements by
Members pursuant to Standing Order 31 are of particular concern in that
the Members targeted are left without an opportunity to respond to or deal
directly with the accusations that are made.

For all of these reasons, after careful review of the statement of the
Member for Brant, the Chair finds that it constituted a personal attack on
the Member for Ajax-Pickering and that it was an inappropriate use of a
statement made pursuant to Standing Order 31. Therefore, I call upon the
Member for Brant to withdraw his comments.

Editor’s Note: Immediately following the Speaker's ruling, Mr. McColeman
withdrew his remarks.?

1. Debates, November 30, 2010, pp. 6629-30.
2. Debates, November 30, 2010, pp. 6638-9.
3. Debates, November 30, 2010, p. 7252.
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THE DAILY PROGRAM
Daily Proceedings

Oral Questions: administrative responsibility of the Government; question
ruled out of order

March 27, 2001 Debates, pp. 2311-2

Context: On March 27, 2001, Svend Robinson (Burnaby-Douglas) rose on a point of
order with respect to his oral question to John Manley (Minister of Foreign Affairs)
being ruled out of order. Mr. Robinson had asked the Minister whether he felt that
it was appropriate for Members to accept travel to Sudan paid for by a corporation.
The Speaker had ruled the question out of order since it did not concern matters
within the administrative responsibility of the Government.! Mr. Robinson cited
House of Commons Procedure and Practice, 2000, to the effect that Members should
be given the greatest possible freedom in the putting of questions and asked that
the Speaker allow his question when he asked it next.

Resolution: The Speaker ruled immediately. He stated that, since Mr. Robinson had
asked the Minister for an opinion on the actions of other Members, his question
had violated two of the principles associated with Oral Questions in that it did not
concern matters within the administrative responsibility of the Government and it
sought an opinion.

DECISION OF THE CHAIR
The Speaker: The Chair is quite prepared to rule on this issue immediately.
I refer the hon. Member for Burnaby-Douglas to Marleau and Montpetit, as
he has done, at page 426:
—In summary, when recognized in Question Period, a Member
should—ask a question that is within the administrative responsibility

of the government or the individual Minister addressed.

Furthermore, a question should not—seek an opinion, either legal or
otherwise—
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The hon. Member asked the Minister for his opinion on what some other
hon. Member had done. It had nothing to do with Government expenditure. It
had nothing to do with the Department of Foreign Affairs.

Apparently there was a choice by these Members, on the face of the
hon. Member’s question, to take a trip from someone else. That is not
the business of the Minister and in my opinion it is clearly not part of the
administrative responsibility of the Government. The Member was seeking
an opinion. He violated the principles on two counts. The question was out of
order. I have no doubt on the issue.

1. Debates, March 27, 2001, p. 2309.
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THE DAILY PROGRAM
Daily Proceedings

Oral Questions: administrative responsibility of the Government; internal
matters of a political party

April 12,2005 Debates, p. 4954

Context: On April 12, 2005, Diane Ablonczy (Calgary-Nose Hill) rose on a point
of order seeking clarification from the Speaker as to why her questions during
Oral Questions had been ruled out of order. The Speaker had indicated that the
questions did not deal with matters within the administrative responsibility of the
Government but rather internal matters of the Liberal Party." Mrs. Ablonczy argued
that her questions regarding an audit of the Liberal Party involved the expenditure
of public funds.?

Resolution: The Speaker ruled immediately. He stated that he had ruled the
questions out of order because they had dealt with internal matters of a political
party, and that, normally, party finances are not the administrative responsibility of
the Government, even if Government monies had been paid to the party for some
reason. He added that he would review the matter and that, if he felt that his ruling
needed to be modified, he would return to the House.

DECISION OF THE CHAIR

The Speaker: I thank the hon. Member for Calgary-Nose Hill for her
intervention.

Yes, I ruled the questions out of order and I did so on the basis that they
dealt with internal party matters. If the audit had been one that was paid for
by the Government at the request of the Government because of problems
and had been ordered by the Ministry specifically, I might have had more
sympathy, but that does not appear to be the case.

I do not know all the facts. I will review the situation, but it looked to me

as though this was a standard review that had been done by someone and
the report was made. Whether it was at the request of the commission or
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some other person, I do not know, but normally party finances are not the
administrative responsibility of the Government even where there is a case of
Government moneys having been paid to the party for some reason or another.
That is why I disallowed the question.

We have had a lot of questions on whether Government funds were
properly expended, but that was not the question the hon. Member asked.
It was about the internal affairs of the party and for that reason I ruled the
question out of order. She was not the only one who had that misfortune today.

I will review the matter and get to the back to the House should I feel that
my ruling was incorrect. I will let her know accordingly.

1. Debates, April 12, 2005, p. 4946.
2. Debates, April 12, 2005, p. 4954.
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THE DAILY PROGRAM
Daily Proceedings
Oral Questions: Minister tabling a document
May 4, 2005 Debates, pp. 5657-8

Context: On April 13, 2005, Ken Epp (Edmonton-Sherwood Park) rose on a point
of order with respect to the tabling of a document during Oral Questions by
Stéphane Dion (Minister of the Environment).! Mr. Epp argued that it was out of order
to table a document during Oral Questions. He noted that time in Question Period
had been taken up by the tabling of a document and added that the document
should have been tabled during Routine Proceedings because it was not one that
was required to be tabled. Mauril Bélanger (Deputy Leader of the Government
in the House of Commons, Minister responsible for Official Languages, Minister
responsible for Democratic Reform and Associate Minister of National Defence)
replied that no objections had been made at the time. The Speaker took the matter
under advisement.?

Resolution: On May 4, 2005, the Speaker delivered his ruling. After reviewing
the evolution of the practice of tabling of documents and the relevant Standing
Orders, he concluded that there is no requirement for Ministers to table these types
of documents only during Routine Proceedings. In view of the precedents cited,
he declared that the Chair would continue to permit the tabling of documents by
Ministers during Oral Questions or at any time. Finally, the Speaker suggested that
Mr. Epp might wish to ask the Standing Committee on Procedure and House Affairs
to review and clarify the rules governing the tabling of these types of documents.

DECISION OF THE CHAIR
The Speaker: I am now prepared to rule on the point of order raised on
Wednesday, April 13, 2005 by the hon. Member for Edmonton-Sherwood

Park concerning the tabling of a document during Question Period by the
hon. Minister of the Environment.
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I would like to thank the hon. Member for Edmonton-Sherwood Park for
bringing this matter to the attention of the House, as well as the hon. Deputy
Leader of the Government in the House of Commons for his intervention.

In raising this matter, the hon. Member expressed concern that time in
Question Period had been taken up with the tabling of a document and that
the document should have been tabled during Routine Proceedings because
it was not one that was required to be tabled. The Deputy Leader of the
Government in the House responded that there had been no objections to the
tabling at the time and since it had been received by a Table Officer, it had been
properly tabled.

I wish first to reassure the hon. Member for Edmonton-Sherwood Park
that the Chair very carefully monitors the use of time during Question Period.
I can assure the House that this ongoing vigilance is very effective in protecting
the time available to Members of all parties and that is despite the excessive
noise that sometimes occurs in the Chamber.

As for the timing of the tabling of documents, my initial reaction to the
point of order was that our practices permit a Minister to table a document
at anytime during a sitting, including during Question Period, without the
consent of the House. I undertook, however, to look into the matter and get
back to the House.

In considering this matter, I reviewed the Standing Orders pertaining to
the tabling of documents. First, Standing Order 30(3) sets down the time for
and the items to be considered during Routine Proceedings, including tabling
of documents. Second, Standing Order 32(1) provides for returns, reports and
other papers required by statute, resolution or Standing Order to be deposited
with the Clerk of the House. This is known as “back door” tabling. Third,
Standing Order 32(2) states:

A Minister of the Crown, or a Parliamentary Secretary acting on
behalf of a Minister, may, in his or her place in the House, state that
he or she proposes to lay upon the Table of the House, any report or
other paper dealing with a matter coming within the administrative
responsibilities of the government, and, thereupon, the same shall be
deemed for all purposes to have been laid before the House.
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This Standing Order requires that these documents not be tabled back
door but in the House. This normally takes place during Routine Proceedings,
under “Tabling of Documents”. In addition, our practices provide that if
a Minister quotes from a document in debate, the document must be tabled
forthwith if so requested. If a Minister cites a document in response to a
question during Oral Questions, the tabling normally occurs immediately
following Question Period.

At this point, it may be useful to Members if I were to summarize the
evolution of the rubric “Tabling of Documents” and the practice for tabling
documents. From Confederation up to the 1950s, no documents could be
presented to the House unless sent down by message from the Governor General,
or in answer to an Order or Address of the House, or pursuant to statute. So
long as the paper to be tabled fell into one of these categories, a Minister had
only to rise, usually during Routine Proceedings, and formally present the
document to the House. If the Government wished to table papers that had not
been ordered, a motion had to be adopted allowing their presentation.

In 1955, the Standing Orders were amended to allow those documents
required to be tabled by statute or by Order to be deposited privately with the
Clerk on any sitting day.

A few years later, in 1968, in response to an increased number of reports
and papers being tabled by leave rather than by statutory requirements, orders
or addresses, the Standing Orders were amended to remove the requirement
that leave be obtained before the documents in question could be laid before
the House. This new Standing Order provided for formal tabling as long as
the documents in question came under the administrative responsibilities of
the Government, a very broad category of documents. They were normally
tabled at the beginning of Routine Proceedings. In 1975, the heading “Tabling
of Documents” was added to Routine Pr